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* DONALD W/XLACE, t al, etc. v. SUPREME COODT 

justices, etc., et el 


TILINGS PHOCItPlNOS 


... _ . 1 _ 


AMOUNT . 
Rtpofm r' Hi 

LMOtl' Mr Nt 
^ HE! 


7/3/72 Complaint filed.__ 

7 - 11-22 By.. REINSTEIN, .J. - MffiOiMDIM ic ORDER FILED,-The .clerk _W ill _- 

_I servo copies of this-memorandum and o r d e r,-the complaint-ami a. 

__ w nmn ona by mall on each, of the . defts. na»ed.-In the-complaint am 

__lupon the Atty Gener al of the State _o£_New._YQrk and_the.Re>i_Yor)< 

_I City corp oration Co un sel. The Clerk w.ilL_mall..A -tQpy_Df_tlil9- 

_.imemorandum and order_to_thfi firat-named. p l tff . Further ac t io n 

_will await appropriate motions by_the_ partlefi_SQ_CRDEREH-- 

7-11-72 1 Sumjrion&_ Issued._Copy, of complaint, summons and memorandum & . 

_i order mailed to each o f de fta named In compla int and Louie J. 

_| Lefk owltg . Attorney-General- andJ^-Lee. Rankin, Corporat i o n- 

I Counsel. Copy of memorandum & order mailed to Donald W allace 

_i 275 Atlantic Ay e. Brookl yn, N.Y._ 

7/24 /72 Petitioners_'_ letter_of JJ12/12 _re: _repres enta ti on by^counse l 

_f 1 led.___ 

7/24/72 j ft By Weinstein.J.-Order 7 /^p/ 72 appointin g Step h en M. _ 

i~Tatimer as counsel" for pltf f s filed. (Copy of order mailed 

to defts, Atty Genrl.,S. of N.Y., Corp.Csl. t pl tff _^ 

i Wallace) _ _ 

7-26-72 i MDTION FILED FOR TEMPORARY RESTRAINING ORDER and PR ELIMINARY 
I INJUNCTION 


8-1 -72 Iflefore WKINSTEIN, J .- Motion for preliminar y Injunction adl d_ 

_;.wttJ>Q.ut_ date„-_Preliminary co.nfener 15 e._Qn .evidentiary he a r i ng— 

_ 1 j»et for S pot 19, 1972 at_2:10 A ,.-.Orders, to be su bmitted o n 

_j_3 days notice. ___ 

8 -1 -72 t Notice of appearance_(H_Vll. e l. Hoffman, _Esq.) att y f or defts flle< 

8- 1-72 Notice of ap;«arance (Alvin J T hronatein Ea^-Stty. for pltffs— 

_|Lllen.i__.______ 

8-1 -72 Notice of appearanee fwl_l 1 lam ,.fcunstler.Esq> att y f or P ltffs 

_! filed_. 7 _^___1_ 

8=1 -72 liotlcf vf -A ppeji ra r.c fi_ (Dftnle 12. Altermftn,£aq) .atty for pltf fa-9- 

_ filed,___\_:__ 

■8=8-72— _Ci^r_te\8hQ5(LjLauW-.wltk.Droof of..aerYlce_Xiled^_EeatJSlnlnfc0ain- 

_ transfe rrlrftjMaurice Hundley and Donahue Epps from llclyn Hou se__ 

——— of deten tion etc , ( re t Aug 9. 1972)_ . .. , 19 _ 

.8 -9-72 Be fore WEINSTEIN, J.- Hearing on sho w c ause restrai ning fto w_ 

transferring Hundly & Eppe froml’klyn House of Detention etc. ^ / 

- - - *ofc4on-*rgwed" fr Denied—.-Hearinr on-pH-f f-M>-pro p ose d o rd as*---f-- 

«- * Z 2SSSU&S& t$Lk r £2ii-W‘ r » 8 “ poun . fc i. 3 upyei f * km 
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Pg. 3 72C898 DONALD WALLACE f et al V. SUPREME COURT JUSTICES, et al 


CIVIL DOCKtT 


riLiNO'.-Mncv Ltriw.s 


CURK'S »ai1 AMOC 

_ RTFORII 

-[ * * *» l MfH.ON 

n-Aiwrinr wc*usr>'N* , KCTO»v 


8/18/7^ By Weinstein, J .-Order (endorsed on inside of unsigned I_ ! 

proposed order) dtd 8/16/72 directing that pltffs' ^submit 1 

new order on 3 days' notice as indicated filed.' (Cqpies of 1 
, - • .... ... i , 4 

within order mailed to counsel fc notified by telephone; bjk)j 

8/18/72 Letter from Elliott Hoffman, Asst Corp Csl filed. ! 


f—, 


\ r • 


8.T24-72 By ..WEINSTEIN, J.- It la ordered that the Clerk, of the . i . . . 

_Criminal term of the Supreme Court, State of N.Y. Kings ._ . J..j 

_County, permit pltffs' attys eta., to inspect^j>xamlirie, copy^ j_; 

_and reproduce by any means all public records, Tiled/dpcumehts_j 

and other material concerning an prosecutions stc. 

• _(p/C mailed to attys^^ __ _ 13 

8^24-72 Before WEINSTEIN, J.r Case called - Counsel foz pltffs jand__ .. 

_ Defts and N.Y.C. Dept of- Corrections present - (Proposed 

_order signed as amended, ______ 

_9-6-72 Stenographers transcript dtd 8-24-7? filed. 14 

10-1 3-7;? Order to show cause with proof of service file3,_...__ 

_..compelling defts Malcolm and Monroe to produce pltffs. itc..... 

_(ret Oct 16, 1972) .. ..1_[__J__._ 15 _J 

10/16/7: Before Weinstein,.!.-Case called for hearina on'nltfjf's motibn 
to comnel deft's production of pitffs-Motion atgued! 6~ 


TTJ/1E77; 

"10/17/7 


to comnel deft’s production of pitffs-Motion atgued & 
granted-Ordor sinned. 

Amended complaint filed. Eunnlemental summons issued.—. j-16 — 

2 Before Weinstein,.T.-Case called-Pre-triel conferenc e held & 
roncluded-Motion to extend time to answer to 11/3/72 granted-i 


— -—W ww w vy J. A/ W f I C. ^ L Cl 11 L LU 

_-ase adj'd for further pre-trial w/o date. 

10/18/ 72 F_tenogranhers transcript of 10/16/72 filed. 

10/18/ 72 Stenographer's transcript of 10/17/72 filed. 

10/25/72 Ruonlemental summons returned &filed/executed to 
Malcolm s. Hold 

Notice of motion filed, requiring deft of Correctiofi.to_ 

-.transfer Wilbert Donald & Maurice Hundley to Blflyn house 

_ of Detention etc* (ret Nov 6, 1972) 

11/8 /72 By Weinstein,J.-Order extending defts* .time to {answer 

_~ tocomplaint to 11/7/72 filed. - 4 

41AVTJ' ®l* dr ® W*INSTEm» J,_..Otse called and adjd to il-17-72' 

- —_§f;.2 W Pltff_to makf_ motion for simnary Judgment ^ .__' 

- _ IJmW ilbur_Do«aid. 


.;-M 8 - 


... ,» - ■?-“ ’ 

'*&''***%*■■'+ - ” T?, * -4 . ■ - 1 
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AMO *NT 
KC»'OI< It:* IM 
l MOt'.'Mf NI 
ICr.TtltfNU 


III I I NOMIf 


Deft s' memo of low filed. 

Notice of mot ion ret 12/14/72 for an order dismissingcomplai lit 
'2 B^eforc Woir.Btein, J.-Caoe called for hearing on pltjff's motion 
directing transfer of certain defts-Henring held k concjluded- 

Ncined plaintiffs (DONALD k HUNDLKY) be transferred backj to BJclv’ 
Transl. to bo supplied within 5 day3-Distribution within 2 v&s- 1 
Pitff*8 applic for relief denied. I 

Affidavit of Benjamin J Malcolm filed 


PltffB' memo of law filed 


2 Before Weinstein,4-Case callcd-Transferred 
By Judd,J.-Order dtdl/26/73 granting leave to 
2nd amended complaint filed. 

Second amended complaint filed. 

notion 1 


o serve/ifile 


Memorandum of law in support of deft 


re contl. t* u;e ndc d c oii.pl a J n t 

Notice ,of motion vet 2 -13 


PUffs ' memoran dum of law in opposition to clefts' m 
dismiss ■,complaint filed. 

Pltff's memorandum of law pursuant to Rule 23 ^.R.C 
Before JUDD, J. - Ca3e called for heartn 


on pi 

:s fiction. Attys for b 
Motion argued. Decisi 

as_a class ection.;ar£ue 
Cc.se a djour ned to 2-15-73 for pre-trial confere 
preliminary injunction, and to 2-21-73 for hear 


Deft's motion to dismiss 


on r 

arin 


■ JUDD, J. - Memorandum and Order dtd 2-15-73 
ig on pltff s' motion for a preliminary-, injunct 


rder 


21-73 filed. T 1? /C mailed to atlyf). 


By JUDD,J. -Order fil-dd re 


delivery of priaone 


Courthouse for 2-21 -I3. nearlng 
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DONALD WALLACE, et al -vs- MILES F. MCDONALD, at al 

Civil-° cx: k ct72c-898 


PC^ Mill 
IMOtUM- 
KrTutr 


2-21-73 1 By JUDD, J. - Supplemental order dtd 2-20-73 re pra 
lof Marisal MCi.air filed. 

2-21-73 IBy JUDD, J. Supplemental order dtd 2-21-73, re del: 

jInmates filed. _ _ 

2/21/73 Befpre Judd,J,-Cape,ea.lledrPrertrlalJ?oiU_held, is ad, 
-|2/22A3-—:- - 

2-22-731 Before JUDD, J. - Case called. Attys for both sides 


Pltffs present. Pltff rests. Defta_ rest. Both sides 
Both sides 1 to submit post-hearingjnemos in 2 weeks, 

reserved, Hearing concluded. _'_ 

By JUDD, J. - Order dtd 2-23-73 that Wilbert Ional* 

removed from Brooklyn House of Detention prior to 3 


lations 


filed 


By„ Judd, J.-Memorandum & order filed denying mo 
dismiss, except that the complaint is dismissed. 

Brown,. Thomas JEL. Ro 


Miles F 

A^ David Benjamin and Henry MartuscellorPltff lej mot, 
maintain as a class action is granted, etc._ 

.Transcript dt-i 2/21 


A3, filed ..^.~.J_ 

Notice of motion to amend complaint ret 3-15-73 filsd 

order«exten^[^^^ltf:'s._ time .to anawer_ta _ 


By..Judd, J 

M5/?3 filed. _ ../ .. 

Be/ore Judd, J. Case f'alled-Attorneys for all 
_Moj:ion agued-Decision reser/ed-Both sides to_s 

_briefs by 3-19-73. _ _ _ 

Pltffs* memorandum of law in support of motion 
liminary relief filed. 

Proposed findings of_fact & conclusions of law 
poSed order filed, 

Defts' post-hearing memorandum of law in opposi 
motion for a preliminary injunction filed. 

By JUDD, J. - Order to show cause ret 3-29-73_w 
request for relief_agAinst deft Judtices of the 
Court should not be made, etc filed. 

Letter from James Jenkins to Judge Weinstein d 
filed. “ ’ % 

..J,- ; 0 rd«r.dtd 3 - 22 r 73 grant 1 rur .pltff *1 
permission to amend the second amended complain 


sidei p_ 
ubmit ft 


esent! 

rther 


ltffS• 
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r 


FILIHOs-nw ri Ui»4r.S 


AM"'! IN I 

i n** h*ii o in 
r >*• i • Nr 

Hi. riiifi*. 


il’omo. Of the Criminal Defense Division of the Legal Aid ■ 


Society^ Filed. _ j ; , y 

3 Pifcff's notice of mntioji ret. 3-30-73 for an Order loininc Lindsay, 

. .. - ... i 

„Jlarelik_etc as defts On the above action. Filed. : 50 

-7 j Fltff b • suppl memorandum of law in support of motion for 

preliminary relief filed. ( ‘ | 51 

'73 support of motion to join necessary parties filed. ; 52 

73 before JUDD, J. - Case called for hearing on pltffs* motion for 

cn order joining other defts and for preliminary injunction. j 
Attys for both sides present. Motions argued. Order certifying 
t his action as a class action signed. Decision reserved. 

73 Ty JUDD, J. - Order dtd 3-29-73 certifying this action as a 

c laaa ac tion filed. i j ; ; 53 

3 AKSWEP. of deft Jtldgco court personnel & district attorney td 

the jjecond amended jjomplaint filed; j ! i ( 54 

'3 r-r Judd ,J . Memorandum & Ordertritd. 4/2/T3 denying mollon to .jolrt 

_additional -dL-fenfcnta. except etc. filed.. ! j ... . |55 

$_Ste nogra pher’ s tra nscripts dtd. 2/13^T3 filed. ■ _ _j 56 

?_Stenographer’s transcripts dtd. 3/29/73 filed. . i. _| 57 

'3 notice of appearance filed. j I , 58 

73 Pltf fs» answer to d_eft Malcolm's first interrogatories filed. 59 

f3 Fy-JUDD, J.-Writs issued as to pltffs McCoy and ienkins ret. ! 

- 1^30=737-•’ ‘ ! I! I 


73 Reply memorandum^of the association of Legb.1-Aid Attars filed, 
•73 Before JUD D, J. - Case called. Attys for both sides prejsent.j 

._He ari n g c ontinued. Hearing condluded. Decision res<!rvejd. . 

-.7? A ffi davit of Joel Walter filed._ _ I j j 

•73 Answer of deft Malcolm to second amended complaint riled, 

73 Hy JUDD^ J. ^ Memorandum dtd 5- : 10-73 filed. 


T3 by JUDD, J. - Order dtd 5-10-73 for a preliminary injunction 

* . — • .— i l 

igalnst the Clerk of the Supreme Court, Kings County;an^ the j_ . 

_ r ^egal_Aid Society of the City of New York, etc. Tiled. j [ 64 

3 Notice, of motion retu rnable 5A8/73 k momorandvim ofi law in ■! — 

supp ort itwf pltffs. motion.for consolidation filfcd. j I 65/6^ 

•73 Supplemental complaint to second amended complaint filejl. • ! 67 

•73 Before JUDD, J. - C ase called for hearing on deft's motion fpr 
o rder modifying order. Attys_ for all sides present. Motions for 
modification of cotirt order ai^ued. Decision reserved, j J i 

"ontin m 


f 





















pace 7 DONALD WALLACE 
civil do 


fet al vs SUPREME COURT JUSTICES, et al 


AMOUN 

RrppRTft'O 

ft.MUi.UMi 

RCTUflN 


rit,INC*-PROCKIOIN<.S 


Letter from Mr. Keating dtd 5-18-73 filed 

/Supplemental -- 

-Order dtd.5/22/Z3 relatine to 


5/23/73 By- Judd, J 

• injunction filed._ 

5-24-73 | Pltffs' interrogatories to defts filed. 

5 - 25-73 Stenographer's transcripts dtd Feb. 21&22, 197 

5-25 -73 Copy of letter from Judge Weinstein to Stephen 
- -- dtd 11-17-72 filed.(letter from Wilder annexed 

5- 25-73 Letter from Hillel Hoffman dtd 11-20-72 to Judi 
___ ... Weinstein filed. 

5*25 -73 Copy of letter from Stephen M 
_ to Austin Wilder filed. 

i-«25-J3 .Notice of appeal filed, by the Legal, Aid So * et; 
1^25^73 .Record on appeal certified and handed to jSandy 

—---for delivery to t’e.Court of .Appeals._ 

5^29^73 Notice of appeal filed by Atty General State of 
. . Duplicate mailed to C of A. 

.6-^-7: Acknowledgment received from C of A for receipt 
_record on appeal and filed. 

6- 4-73 By JUDD, J. - Memorandum and order dtd 5^29^73^ 
_consolidation filed, (see orderj. 

—JUDD, J«__- Order to show cause for an-order 

-the deft Justices from assigning any cases to J 

- Aid Society Attorney, etc. ret 7 - 13-73 with prod 

-service filed. _ . _ 

7- 3-73 Certified 


Latimer dtd 11-2 


copy of Judgment received from C of A 

ing order of this court and filedj Jn 

R?fSmn lir T lt issued_ret. 7-13-73 as-to.pltf; 
Before JUDD, J. - Case called for hearing on or 

show cause prohibiting deft Justices from asaig 

cases to any Legal Aid Society Atty iu Supreme 

etc. Attys for both sides present. Motion argu 


J rt-aiNTirr 



n inar. 

' - 





5 file 

d. 

: Atti 

ner 

< 


l! 


. 


:.-72 




Sado' 


fit: 



n.y. 



-- Ka 
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Deftn* answer to pllffs' interrogatories 
Brief of the NYC Board of Correction in 
motion for a preliminary injunction filed 

U-J.t Before .JlHin'i .-.Case called. Attys lor h 
Hearing begun. lleariin; rout'd to 
5-73! Before JUDD, _J. - Case called. Attys for b 
j llearijryi continued. Hearing concluded. Deci 
5-73 Affidavit of Michael A. hell in support of 

_for a preliminary-Injunction, etc. filed. 

i-73.JPltff Lb .Mcmojrandum in support of motion To 

.- jinjunction[ filed, _ 

9-73! Steep’s transcript, dtd 7-25-73 filed. 


?3-j-£lfcfC-'s_ Inter rogatories filed. t | 1 • 

ll\ Notice of Motion for an order grant in;; nl'.fT::. 

Michael A. MCLAUGHLIN and I). MlNNIS pertfai r.s ion to cnltr 
Brooklyn, House, of Det. , etc. filed, ret. Hoy. ? 19V 3 [91. 

■73 Before JUDD, J_^_- Case called & adj'd to 11-9-73. ( ( ^ j 

73 Notico of cross motion ret. 11-9-73 for an order to amend order 
of Ju4go Weinstein dtd 8-16-72, etc. filed. j 1 92; 

73 Aff idavit of Edward /weinreuch filed. j j !93: 

-73 Hoticc of motion for an order allowing Michael McLaughlin , ( 

and David Minnis entry into the Brooklyn House^of Detention, ( 

for Men, etc._ ret 11-9-73 filed. | i 

'73 Before JUD D,J. - Case called- Attys for. both spies repent-. j 

_MotI on argued-..Dec;ision_ reserved. . ... i j j i - j 

5-7 iBy JUDD, J. - Memorandum and order dtd 11-14-7^ that; plit.fi'8 ^ 

motion is granted to extent of permitting Michael Aj McLaugh¬ 
lin” and David A. Minnis to confer as visitors, {hot riot as J _ 


Acknowlr 


that) the 
filed. | 


7-74 By JUDD, J. - Memorandum of decision dtd 3-7-7 
Court will grant a preliminary injunction, etc 
(see order). Settle order on three dtiys'notice 

-8-74aieport from D.A. Kings County._re Supreme Court Jjackloe filed.98 
-8-7iBy JUDD, J - Supplemental memorandum dtd 3“8“74^ re analysis ; 
foFSupreme”Court Backlog filed. __i_ j _ } j ^ 


INT 

<•• *> 1*1 

•{'•'Ml 


I 

! 

I 


l 




I 

I 


i 

i- 


\ 
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72C-B98 WALLACE, etaal vs.' K 2 RN, et al 

CIVIL dcx ket 



AMOl 
rcpo.% re. 

kMC i liMI 


3-28-7« t By JUDD, J. - Order did 3-27-74 re" pos 
j translation of order dtd 3 - 26-711 filed 

3-29-74* Notice, of appeal filed,. Duplicate mail 
,3“29~7^ Before JUDD, J. - Case called for hear: 

_ for a stay on court’s order of 3-26-74, 

_ present. Motion argued^ Motion goanted 

- stay to 4-3-74_for the distribution of 


Attys 


xten 


4/5 /74 

4/29/74 

5/6/74 


Before JUDD, J* - Case called. Pre-trial confe: 
concluded. Trial set for 7-22-74 at 10 A.M. foi 

*'J.*•* *■.' *’ 1 1c■moryiuluin oi La • in Support of 1'hirc 
ol Ac tion lilt’d. 

Pltff'c memorandum of law in support of sevent! 
action filed, 

Defts^ pre-trial memorandum of law in oppositic 
third-and seventh causes of action filed._ 

-By- JUDD, J, - Writs of habeas corpus ad testifl 
for. Keith Ryan, fedro Konges, and ko H. Jcfrmsc 


7/3/74 


7-17*74 


Both sides prese 


resin 


7/31/74 























r H.INAV-hiO'.t l 


r m H.««r 

M l . -*r I ii IM 
CMi * t.Mi NT 

in • 


’ - j122 
! ! 123 

i -J - 

i ! 124 


li Stenofraohcr3 Transcrintn dated 7-?b-74, 7-?9-7*» 

- -- • - - - * . HO, 111, 

_tiled-- -- - . | 1 ii-? 

74 W^lt_ returned It fll e< */ execu t e d(^^M pT ®) _ . • 

74 Writ returned 4e filed/executed (STUBBS) j ; i , .. ! . . . 

74 \ 41 t returned * flledfexecuted(W: COY) . • .. ; : 

74 Writ returned & flled/exacuted (DONALD) ... 116 . 

/4 writ returned & filed/executed (TURNER) , ^ ^ 

74 Writ returned 8 t filed/executed (HUNDLEY) ... 1 ^ * — 

74. Writ .returned & flled/executed (TOY) ■ , j • ^ • 

74 Writ returned fc flied/executed (DONALD) j -j 

74 Writ returned & flled/executed (HINGES) 1 j ! 

74 Urifreturned k flled/executed(RYAN) 1 i j 

74~ Writ returned k filed/exeeuted(JOHNSON) ; J j 123 I ... 

74 U rlt returned.& flled/executed (BURRUS) * .124 ; 

cony of writ returned and flied/executed as to Donald McCoy, ^25 
)-»7L Co ny o f writ returned and filed/executed as to Ronald Sumpter,! 126 
)_yi| ^Certified’copy of Judgment and copy of opinion received from _ 

(Tot^A reversing order of district court which permitted , | 

demand for "trial by Jury after 6 months pretrial incarceration^ 127 1 __ 
-74 ^^ive^tiis’oif habeas courpus ad testaficandum issued. ( . | uj | 

-74 By JUDD,_ J,_--Writ of habeas corpus ad testaficandunj _ , . j-1 .... 

for Randolph Jcnhins issued.. i • . i . ; .T* j 

/74 Letter dated Sept. 10, i 974 ri led from •] . Lake! Lo dlcR. ofj • _ 

-.--- *r * ) 1.28 1 

the court__ .__ . . . . ‘ 1 j - ! - 

/74 Copy of letter dated Sept. 13, 1774 1 Ucd from a •.v» r-hy | j 

to T . Baker _, _ _ ... j i . j . ! - 

7jU_ _ Before JUD D.J. - Case called- Ik» < *; ; c j : . n ' j ' : • j 

SUmed -Trial co at 'd to 9/13 /74 _ _ j_. j . |... - j -. _ i-• 

-74 7 Writ returned Q filcd/r.xecutyd (')aniel Turnci). j j- | _ ..... 

-7 1 Uril rctuniu dJi Llvd/1 .xocutod ( ilLu l Uoual ') [ , > Jj * 

*74. l<ri>_rctut.u.d_ i,. f ilcu/”\.ccutcd (/.ahuojph_Jei»i.Ajis) i t - - -J- 1 ! 

hr i t riturned 4 f 1 led.,/’, .'iceutoj (Leo ’!. .To isuii) -■ i • -. — j—133 | 

• ?!_ before called., "ut]. ,;dcs ; .rv:ual. I Trial risu^J. j. -- 

' Trial contM to..^3.-71 at. ... . L , J - i. 

'74 Before JUDP .J.- Cose_ called- f oth ** m J r [ V “. j :J" . | V ... -- 

Burned -Pe lt rest s-Trlrl 1 V 7ii _\ !. J -i - - • J- - 

- 7 A mw JBDD. J. - Wr it of habeas .corpusad testificandum Issued tot 

Wilbert Donald, ret 10^18^7.4 jpt 2„Ps.M... „.^_.„ .. J-.. 


1 ! 

a .ivl.sry 


iin-Mi : - 1 V 


120 ! 

; 1 

■ .... • , 

| 151J 

j • l 


!... . 1 -MM|. 

Trial rc-su|.eJ. j 
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KERN, et al 


72C-K9B WALLACE, et al vs. 



CIVIL DOCKET 


AMOUNT 
Uf I’OHT* O IN 
E.MOi.1 MLNT 
RLTi.'RNt 


10-8-7^ Letter from John M. Brickman dtd 10-4-7^ vith a 
brief of NYC Board of Correction as Air.ieus Curl 

1 0/1 5/7 j Stenographer's transcript of July 31» f : 

J.0/17//A Jlor.ogri.pLcr's ’-.Vuiscripc 01 M 1 

10/18/74: Affidavit df Arthur N. Read filed. 

10-18-74 Before JUDD,.J-Case called. Both .sides preset 

Trial concluded, decision reserved. - 

1 n_?>?-7ilconies of writs returned and filed/executed as 


issued as to Wilbert Donal 


10-30 -7 

10-31r ; 

11/1/74 


11/1/7 4 

Wi n I k 
11/1/7 1 
11/1/74 


prest n 


1 1/4/74 

. 11 - 6-74 


By JUDD, J-.'Icmora.dun and Order dtd 2-14-75 di 
the cot'.plaint filed, f.oe order. ”/c railed to 
By. JUDD, .7. - PHIAL JUDGMENT ORDER AND DECREE 
filed, (p/c mailed to attyp) 

By.. JUDD, J. - Order dtd 3-J5-75 denying motion 
final’Judgment exeept as indicated filed. 
Letter froir Stanley L. Kentor dtd 3-24-75 re o! 

proposed order, filed.. ... 

.... * *■ ' \ . 













riUN(»*-PHoriri)iN<.i 


' IIIIKMH n 


Notice of Appeal filed. Copy ser.t to C of A. 


.1 AMfMlWT 
l»Ct*ORTCn in 
T f MOlUMTNr 
KiriN'HMr • |«( ruriNt 
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for /’Mnifijf.-g 


ir4W, STATES CF A^t RICA, EX PEL., 

MICHAEL A. MCLAUGHLIN-KENNETH. J. STONE,JP., 
RICHARD WASHINGTON-MICIIAEL 01 'OR 10, 

WILLIAM HAYES, 

-PLAINTIFFS- 

-AGAINST- 

THE PEOPLE OF THE STATE OF NEW YORK; 

THE PEOPLE OF THE CITY OF NEW YORK; 

THE CHIEF PRESIDING JUSTICE OF THE SUPREME 
COURT OF THE STATE OF NEW YORK; AND ALL 
ASSOCIATE JUDGES OF THE STATE OF NEW YORK; 
NATHAN SELKIN,CHIEF CLEPK,APPELLATE DIVISION 
•SECOND JUDICIAL DEPARTMENT; JOESPH PARIS I, 
CHIEF CLERK,SUPREME COURT,STATE OF NEW YORK; 
.THE LEGAL AID SOCIETY,OF THE CITY OF NEW 
YORK; GEORGE SPANAKOS,ADMINISTRATOR,STATE OF 
NEW YORK,COUNTY OF KINGS, 

. -DEFENDANTS- 


.275 Atlan tic Ay e_ 

J3rooklyn,_N . T * _112£L 


for Ikfcudiwt; 


itty Genera l State N/X 
jO Ce ntre St NYC 1001 












) 



twenty days.filed 


Before JUDD, J. - Case called for hearing on insufficiency of 
representation of Legal Aid Society in State Courts. Pltffs pro 
se present. Atty for defts present. Pltff rests. Defts motion 
to dismiss t Motion denied. Case adj'd to 4-18-73 at 10 A.M. 
jjefore JUDD_» J.-Case called for hearing on insufficiency of 

AttV* 


| representation of Legal Aid Society in State Courts 

Hearing continued.Case cont'd to 


j for beth sides present 


4-19*73 st 10 A.M 


Wo for a Judd r .T-Case called for hearing np_pl.tffB. motion for _ 
preliminary Ja.1 unction-Pit ff». present-Attys for hoth sides 
prAgAit-HAsring on motion for prellminanr injunction cont'd-__ 
WAurlno- a art »d to fr/30/7^ at 10 AM -Both Bide 8 to submit further 


A /73 before Jud d,J.-Case calle^-Attys for both sides present-Hsarin^ 

_ root «d-Plt ffs- motions to consolidate above cases with«.)72C898. 

_(Wall ace vs . Kern )-Mot ion ar gued-Declalon reserved-Hearing _ j 

_ conclu ded-Daclalpn ^reserved- — ---r- 

/73 i stenog raphers _lranarlpt8-dtd % ..J</30/73 filed.- j. -;- 

Affidavit pfHobertf KasanPf .4. Memorandum ’of the .Criminal . -r/i 

___j^£eMe DlY!_fif-thft.Lega34>ld Society filed-- +~-~: 

h-73 [Memorandum In s upport of jnotlon for preliminary injunction _ 

- Memorandum dtd 5-10-73 filed in 72C- 898 . 
l Order dtdjj-10-73 fob a preliminary inJunctlon_l 
felerkof the^ Supreme Court, Kings Count/ and the^ 
eiety of the City of New York, etc. filed in t ^1 


10-73 By JUDD, J 


lOrl^.By JUDDi_J 


J 















J U.S.A. FX hKL: Michael A. McLaughlin, et al vs dLOiLE OF N.T, 
730-55 
civil dockit 


OATC 


tilings— mi nos 


fore JUDD. J 


Case called. Attys for all sides 
_ ^resent. Mo';Ions for modification of court order 

argued. Decision reserved. 

5/?2/i'2jj Post=hearing brief for deft 
_J file*.in 73C113. .. 

5/23/73 By Judd,J.-Supplemental order dtd. 5 / 22/73 rel 

- preliminary injunction filed in 720898 . 

5/25M Notice of appeal filed/] - ___ 

i/25/73 'Record on appeal certified and handed.to Stady, 
_ delivery to the C of A, 

M«14 /.A X* _ 1 ^ . J • a 1 - _ : _ 


state Judges and court 


personnel 


AcknowL 


to_Clerk 


JW.JUDD, J.-Memorandum and Oecision dtd 2-14^7 
directing Clerk to enter judgment and dismiss! 
complaint filed. See Order. See 72C f>98 docT * 

1J? Jlpl*. ”Ki:»Alu-JUDGILiL'T OUTER. .AMD DJ-Cliilll dt 


2y JUDD, -J.-Order dtd 3-25 -Jh 
fi na 1*. jiid : j.:«nt cy.ccn.t ac. inci 
Letter from J:tan1cy L._Kantn 1 

pl t r f' - proposed .order. Jilled. 


Al.l, i'l'CTCpn piwj»J»y 


MAW! M*r 


1 



















{•‘CWActr A. MCLAUGHlIN-RICHARD minimalurc, . 
KENNETH J. STONE, JR.-GREGORY AlLHAf/S, J 

PETER GRAFAKOS-EDWiN RtYSS-CARL SMITH, 1 
CARRIE PETERS-MI CHA'EL D1 * OR l.O-OT IS WINDLEY, 
WALTER JOHNSON, ON BEHALF OF THEMSELVES, 

and All others similarly situated, who have 
matters pending in the criminal term of 

TiiE SUPREME COURT, OF THE STATE OF NEW YORK, 
COUNTY OF KINGS, 

PLAINTIFFS, 

-AGAINST- 

THE PEOPLE OF THE STATE OF NEW YORK; THE 
‘PEOPLE OF THE CITY OF NEW YORK; THE CHIEF 
PRESIDING JUSTICE, OF THE SUPREME COURT, OF 
THE STATE OF NEW YORK; AND ALL ASSOCIATE 
JUDGES OF THE STATE OF NEW YORK; THE LEGAL 
AID SOCIETY, CRIMINAL DEFENSE. DI VI SI ON, OF 
THE CITY, AND STATE, OF NEW YORK; THE NEW 
YORK STATE ADMINISTRATOR, COUNTY OF KINGS, 

DEFENDANTS 


i Mic hael M claugM \u r et 
j P75 Atla nt ic Ay e • .„ 

j Hklyn. N ,X*„ll?CO__ 


AMS f H AC I Of COSTS 


....J 

t 

1 

r„ nr/f »<>"»•■ p or L.A.S.: 1 


vfeil, .36 VI .MihJSt . 


for del’t Judscs L pt re 


Atty General State if.Y 


80 Centre Street NYC 1 


408-3289 

.. 

I 


: 

4 




















OAT* 


y 


rwMCIi.OINiiS 


A Ml 

- 

tMlH I 


£U3_-C5mPl»lnl_fUea._ 

:2UrL "fr T 1 V Uy or *• .*»«*< Hon. John K. conej 

_Chi ef Presid ing Justice Sup/Ct State of N.Y.; The Legal Aid | 

_ So< ?^ e ty< H eraa n M. PoruI. Director of Administration of the j 

_ Courts. "" . • 

-9- 73 Summ o ns r eturned and _filed/unexecuted as to Herman M. Pogul. "f 
-14-7 3 Motion for an omnibus of court orders filed. 

■/ZQylZ -HttiQe_of^appcaranee_for deft L. a . s. f.u.>d 
*2§^Z2_ Bj JUDD, J._- Order_dtd_2-27-73 extending deft's time to 
- - answer to 3-19-73 filed. i~ 

3-20-7; ANSWER filed. _ ’ ~ V~--*•* 

!3=71_ B y , JUDD . ,T . - tfrit_JLBgued ret. 3-29-71,at 10:30 .AM (Michael A._ 

——=■— McLaughlin and_Kepnetfc_Stane,_Jr. ) i 

Before JUdD , J. - C ase called. - Pretrial conference held and. 

-Lc oncluded, Hea ring set for 4-16-73. -Hearlngheld orTapplic- 

- atlon for habeas cor pus (Mtchael>.McLaugMin & renneth Stone,Jr. 

- present ). Decis ion reser ved pending word on whether trial of 1 

—,_ above pet ition ers pro ceeds In the state courts on 4 - 2 - 73 . 

•jL "73 _ ^otlce of mot ion to d ismiss complaint filed(Judge to set date). 

"3=23—^L_JjJDpjJ_.rWrlt isauedrej. McLaughlin ret. 4-6-73. * i 

4j* 3-73 Stenograph er' s transcript dtd 3 - 29-73 filed. 

Before JUDD, J. Case c alled for hearing on motion to dismiss. 

_ Attys for b ot h sides pre sent. Deft Legal Aid's motion to dls- , 

-j* A B * argued. M oti on d enied. Legal Aid Society to answer by 

- at , 1Q^A.J4. ^for .further hearing on pltff*' motion for 1 

_ preliminary Inju nction._ • , 

:h£=Z3_ lg*ter_fr«n Michael McLaughl in to Judge Judd dtd 4-5-73 filed.: 
-"9-73_ ?y_^ r) D, J. - Memorandum^ and order dtd 4-6-73 that the motion ': 

_ to d ismiss the complaint be denied, that deft*' time to answer' 

_ the complaints is extended to 4-12-73, etc. filed. ~ ' 

= 10-7 1._BX-JM5P>J_*rWrit issyed_ret. 4-16-73 as Jto defts McLaughlin, 

--— m.'jQrxa_and.Stone.__ _ _ " I 

b- 12-7 3 AN SWER of Legal Aid Society filed. ' ^ f" 

4- 12-73 jStenographer '8 transcript dtd 4-6-73 filed." 

h/to/v*i5sl5 ? ?r7W3,'Jif ’_..~z n; —-— — • •— —•!— 


,_5 _ I 

6 


__i 


’^13/11 ^ase called*rer p/ t c onf.-Attys for both sides preaent-Case ! 
_co>it 1 d to 4/16/73 at 10*00 AM “ !" 


rontinued 


y 

b 




yj 


/ 


( 
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MCLAUGHLIN, et al -vs- THE PEOPLE OF NEW i’OKK STATE 


CIVIL DOCKIT 


/ MOUNT 
fir,X>HTCl» IN 
1. MOL 1 M» Mr 
KCTUHNj 


riUN& r .~PHOr.irOlNGS 


i Before JUDD, J- Case called for hearing on lnsiiffic 
representation of Legal Aid Society in State JJpurtB 
pro se present. Atty for defts present. Pltff 
motion to dismiss. Motion denied. Case adj'd t 

10 a.m: _ ; __ _ 

Before JUDD, J.--Case called for hearing oo in: 
representation of Legal Aid Society i n S tate C< 
for both sides present. Hearing held and case 
4-19-73 at 1 0_ A.M. ___ 

,! Before Judd.J.-Case called for hearing on pitf 

preliminary in.lunctionpPltffa. present-Attva fo: 

| 

t present-Hearine on motion for preliminary in.lu 
earing cont'd to k/10/73 at 10 AM-B^th sides t 

urther papers bv *1/26/71 __ __ 

ly JUDD,J.-Writs issued as to daftspltffs McLau 
4-30-73- 


cont 


. m<|>tirin fo: 
botlji sides 

tin! c«int *d 


it A 9/73, 


ihlin 


St^ane ret 


4 / 30/1 


Before Judd,J^-Cas^ called. t-Attys for_>both sided pri 
tearing copt'd-Pltffs motions to consolidate. ab< 

1th 72C098 (Wallace vs.Kern)-Motion argued-Deci 

[earing concluded-Decislon reserved.__ 

JL5/L/73 Stenographers transcripts dtd. 4/30/13 filed ii 
S/l/73i Affidavit of Robert Kaaanof & memorandum ..of _tp< 
Defense Div. of the L£gal Aid Society filed in 
5-4-73 Memorandum in support of motion for preliminary 
______ filed in 73C-55. _ _ 

5-10 -13 By JUDD, J.- Memorandum dtd 5.-10-73 filed in ^ 
5-10-73 By JUDDj J. - prder dtd 5-10-73 for a prelim! 

against the Clerk of the SAprerae Court, Kings 

_ Legal Aid Society of the City of New York, et 

_ 72 C- 898 . , 

> rU- ?-3- By JUDD,J.-Writ issued as to Michael McLaughli 
5-18-73 iBefore JUDD, J. - Case called. Attys for all s 


lount; 





















HfiSBSBCRSSB 1 




1*4 

tM.^wMrHr 

M.niRT49 


1?3/7i Judd^J,-Supplemental order dtd. 5/22/73 relating to prelijninpry 

=—Injunction .filed In. 72C890- . ! .. i . 

•25r73 Stenographer's transcripts dtd April l6,l8&19 filed* 

23-73 Notice of appeal filed, j <J ' . 

25-73 Record on appeal certified and handed to Sandy Sadowitz 
_-•_for. delivery to the Court of Appeals. 

?9-73 Iwotlce of appeal filed by Atty Oeneral State of N.Y.-Copy 
. _raaJLled to C of A. 

4-7 3 Acknowledgment received from C for receipt of record on 

appeal and filed. 

^-73 By JUDD. J. - Memorandum and order dtd 5-29-73 granting con- 

. ... _aolidati on fil ed in 72C-898. (see order). j 

•3-73 Cop y of or der received from C of A reversing order of this 


5/16/17 
18 [ 


■21~7ytec ord on appeal received from C o 


A. Acknowledgment mailed 


Clerk 


-J-^ M a m ordun; .and Decision dtd 2-14-75 re directing 
.to. enter Judgment and dismissing the complaint filed 
JrderlXp/j^jnaiied) .Filed in. 72 c 898 doc.: nn . -i 
>D, J. 1 FIN AL JUDGMENT ORDER AND DECREE dtd 3-j25-75 


By JUD D* J . - Order dtd 3-25-75 denying motion to stay 
final Judgment ex cept as indicated filed in 72 C- 898 .' 

-Letter_fraa..stanl«ar.J<. JCantor dtd 3-24-75 re objection 
pltff's proposed order filed in-72C-898. 

C of A. ::ec 7 >C 


Hoticfi. of Appeal filed. Copy 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OR NEW YORK 

»73 I-* 1 rPi *1 - 


DONAL n ’WALLACE. F'AURICF. HUNDLEY, ALGIE McGUM/, "> Q,- 

WILRSRT DONALD, BARRY ’WILSON, RANDOLPH JLNKLW^,'£ Q 
RUDOL?!! DROWN, JOHN CORLEY, JAMES BROWN, DAVID 
MINNIS, DONALD I'cCOY, ’WILLIAM MCDONALD, OLIVER 
STEWART, LAWRENCE GURLEY, DANIEL MINERVA and 
"RICHARD ROE," on behalf of thonselves and all 
others similarly situated, 

. ‘ . Plaintiffs, 

- v - 

miles f. McDonald, michael kern, james s. : 

BR0W1J, THOMAS E. MORRISSEY, JR., OLIVER D. 

WILLIAMS, JACOB J. SCHWARTZUALD, BEATRICE M. 

JUDGE, ABRAHAM J. MULTER, WILLIAM T. COWIN, 

MAURICE BERNHARDT, HARRY GITTLESON, S. PEYMART 
ALTAR, JOHN R. STARKEY, HYMAN BARSHAY, MURRAY 
H. PEARLMAN, CARMINE A. VENTIERA, J. BETRAM 
VJEGMAN, DOMINIC S. RINALDI, J. COURTL’EY 
McGhOARTY, f’JJRRAY T. PE I DEN, CHARLES J. BECKI- , 
NELLS, SIMON J. LIEBOWITZ, ANTHONY J. Dl- 
GIOVANNA, LOUIS B. HELLER, HAROLD J. MC¬ 
LAUGHLIN, AARON E. KOOTA, GEORGE H. NICOLS, 

FRANK J. PINO, FRANK S. SAKANSKY, JOSEPH R. 

CORSO, JOHN E. CONE, THEODORE G. BARLOW, 

IRWIN BROWNSTEIN, JQHN A. GARBARINO, THOMAS R. 
JONES, GUY J. MANGANO, MILTON MOLLEU, FRANKLIN 
W. MORTON, JR., VITO J. TITONE, A. DAVID 
BENJAMIN, FRANK COMPOSTO, ARTHUR J. HIRSCH, 

ABRAHAM J. KALINA, IRVING P. KARTELL, ALBERT 
S. MeGROVER, M. HENRY MAKTUSCELLO, JOHN A. 
MONTELEONE. CHARLES R. RUBIN and JOSEPH M. - 
SOVIERO, individually and as Justices of the 
Supreme Court of the State of New York, Kinr^3 
County; VINCENT D. DAMIANI, individually and 
as Administrative Judpe of the Supreme Court 
of the State of New York, Kinf;s County; EUGENE « 
GOLD, individually and* as District Attorney 
for Kinps County; BENJAMIN MALCOLM, individually 
and as,Commissioner of Corrections of the City 
of New York; CHARLES*FASTOV, individually and 
as Chief Probation Officer of Kinp;s County; 

JOSEPH MANGANO, individually and as Chief Clerk 
of the Supreme Court, Kinrs .-County; JOSEPH 
PARISI, individually and as Clerk of the 
Criminal Term of the Sucreme -Court, Kinpjs 
County; > 

I 

* Defendants. 


LAY/ 


NO. 72 C. 893 


SECOND AMENDED COF'PLAINT FOR 
DECLARATORY AMD INJUNCTIVE RELIEF 




u 
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JURISDICTION 

.1. Tiil.-. is s.i\ action for declaratory aud c juitab..-- 

relief pursuant to the Civil Rights Act of 1871, *12 U.S.C. 
See. 1983 £t seq., the Declaratory Judgment Act, 28 U.S.C. 
Sec. 2201--2202, and the Fifth, Sixth, Eighth and Fourteenth 
Amendments to -the Constitution of the United States. Juris- 

e 

diction arises under 28 U.S.C. Sec. 1331, 13 ,! 3(3) and 13^3C^) 


PARTIES 


Pl aintiffs . # 

*2. Plaintiffs Donald Wallace, Maurice Hundley, Algie 

McGill, Wilbert Donald, Barry Wilson, Randolph Jenkins, Rudolph 

Brovm, John Corley, James Brown, David Minnis, Donald McCoy, 

William McDonald, Iliver Stewart, Lawrence Gurley, Daniel 

lidnerva, and "Richard Roe," the latter's Identity being 

presently unknown, are indigents who have been or will be 

ar ; :sted, charged with and indicted for alleged commission 

of felonies in the State of New York, Kings County, under the 

New York Penal Law. Each is assigneu counsel by defendant 

Justices — usually an attorney from the Legal Aid Society or 

else private counsel assigned pursuant to Section 18(b) of the 

County Lav/ of the State'of New York. Plaintiff's have been or 

will be made fco suffer pre-trial incarceration in the Brooklyn 
< > 

House of Detention or other institution under the care, custody 
and control of the New York Department of Corrections, for from 
six months to two yaars or no^e. This long incarceration results 
and will ! result from defendant Justices setting bail in an amount 
each plaintiff has ^een or will be Jjnab^e to neet> or because - 

' X * • • { ' v 

defendant Justices ftpve ordered or will order plaintiffs held 


v 
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without bail. Plaintiffs are typical of all ir:d:Lgents who 
have or will have matters pending in Hew York Supreme Court, 
Kings County. They sue on their own behalf and on behalf 
of all other persons who are or will be similarly situated. 


Defendants 

« ‘3. Defendant Justices are Justices of the New York 

Supreme Court, Kings County. Defendant Vincent D. Damiani 
is the Administrative Judge of the Kings County Supreme Court 
and is responsible for supervising and administering the 
operation of that Court. Defendant Eugene Gold is the Dis¬ 
trict Attorney for Kings County. He and his staff are 
responsible for the representation of the State of^ New York 
in all criminal matters arising in New York Supreme Court, 
flings County. These defendants are duly elected to their 
respective positions and their rights, powers and duties 
encompass the prosecution and processing of criminal defendants 

' through the judicial systen in Kings County. Defendant Joseph 

# •/ 

Iiangano is the Chief Clerk of the Kings County Supreme Court. 

On information and belief, Mangano. is responsible for. main¬ 


taining all files, records and administrative data in Supreme 

/ 

Court, Kings County'. ‘Defendant Joseph Parisi is the Chief 

* v. 

% * ■•■’’4 

Clerk .of the Crlninal Tern of Supreme Court, Kings County. 

On information and belief, Parisi’s duties include processing. 


evaluating and answering pro se petitions submitted- by criminal 

defendants and the administration and supervision of the clerical 

‘ , / >! ' 

, etaff jmd supportive staff.. of the'Supreme Court. ~Def$pdant 

J •f < • ,*•' 

Haltplm the Commissioner of Corrections for Now York^City. 

* r w . i l i. 

He is responsible for supervisin'* thfc operation of the Brooklyn 






House of Pstonlio.. ar.1 all ot>.- tr-titutionn under the cere 
custody and control of the Nev; York City Department of Cor¬ 
rections. Defendant Charles Fastov is head of the Probation 
Department in Kings County. His duties include the preparation 
and submission to the Court of presentencing reports. 

The defendants are sued individually and in their 
official capacities as those responsible for the procedural 
workings of the Criminal Justice System in Kings County. At 
all times herein, defendants have acted and will continue to 
act under color of state law, custom and/or practice. 


CLASS ACTION 

• 

4. This is a class action pursuant to Rule 23 of 

*the Federal Rules of Civil Procedure. It is brought on behalf 

of all indigents who will be or have been arrested for, 

charged with and indicted for the alleged commission of 

felonies under the Penal Law of New York in Kings County, 

New York, who will be or have been assigned counsel and who 

will be or have been subjected to lengthy periods of pre-trial 

incarceration because of their inability to raise bail. From 
. « 

January 1, 1969 through September 1, 1972, there have been 

approximately 25,000 felony indiotnents in Brooklyn. The 

% 

class is therefor so numerous as to make joinder of all members 
impracticable; there are questions of law and fact-common to 
the class, the claims of the representative parties ai* typical 
of the claims of the class, and the representative parties will 

• • ''*< V* < | 1 4 > -j.; 

fairly and adequately protect thdf interests of the pla$o. '*;<{ 

■* yj ■* y f \ ^ ^ 

Defendants have acsted’ and refused ' to act and will continue 1 6 

J i,; T .. % •* V ^ /v-* W;.* . „ 

' act. apd^ to Refuse to a&, pn ©rounds generally »Bpl«gf lc| ,, 













the class, thereby nuking appropriate ft.’.al injunctive ici-cf 
or corresponding declaratory relief with respect to the class 


as a whole. 


'S ' 

!. A ; 


FIRST CAUSE 0? ACTION 


• 5. Plaintiffs repeat and reallege each and every 

alienation set forth in paragraphs I-*!. 

6. There exists a severely overcrowded and congested 
condition in New York Supreme Court, Kings County. 

7. On information and belief, attorneys from the 
Legal Aid Society are assigned as counsel in over ninety (90S) 
per cent of all cases therein in which a defendant is indigent. 
ThA'e is placed upon counsel assigned to represent plaintiffs 

a caseload of staggering proportions which precludes giving 
to plaintiffs’ cases the attention and work that is constitu¬ 
tionally required. By assigning an overwhelming number of 

cases to Legal Aid, defendant Justices have made it impossible 

$ 

for individual Legal Aid attorneys to adequately investigate, 

prepare and try plaintiffs’ cases and to otherwise adequately 

% 

represent plaintiffs. . * 


8. The resultant lack of effective assistance of 
assigned counsel afforded plaintiffs includes but is not 


limited to: 


(a) failure to object to the district attorney’s 
• failure to notify plaintiffs that tlyir cases are being pre- 
sented to tfhe grand Jury .for- indiet&nt; ' 

/ (b) failure to notify feach plaintiff of his right 


to^ap^ea* before thaMjrand Jury to Whlfh ois 


i\is case has beeji. 

f * ? v'<*a r 


9 












presented and to request the calling before that grand jury 

cf witnesses who could anti ;.’>u3.d testify on behalf Ox * *>» 

(c) failure to counsel plaintiffs before and 

. * 

during such appearances; 

(d) failure to challenge the selection, con.no a 

tion arid actions of the giv.nd jury; 

(c) failure to conduct adequate pre -trial inver.ii- 

ion. of the facts of each case through consultation wit-h 
j- 'ntiffs and through independent investigation either on th* 
a; . ne"y’s own cr by way of a competent investigator appointed 
pursuant to Section 18(b) of the County Law of the State of 
Hew York; 

(f) failure to consult adequately with plaintiffs 
individually as to the facts and law of their respective cases 
to as to enable plaintiffs to make a knowing and intelligent 
decision as to whether or not to plead guilty and on what terms; 

(g) failure to seek reduction of excessive bail 
set for plaintiffs while they are awaiting trial (thus denying 
plaintiffs the right to reasonable bail aid, also, precluding 
them from being able to assist in the preparation of their 
respective cases as, e.g., by finding and interviewing wit¬ 
nesses); 

(h) failure to file pre-trial and 'post-trial notions 
appropriate to and warranted by the facts of plaintiffs' 

4 • 

respective cases; 

(i) failure to conduct adequate investigation in^o 
facts necessary to adduce in .support of pre-trial and post-trial 
motions; 

(j) failure t.o de 'id in the trial court .an early 
trial or, alternatively, dismissal of charges where aspeedy 
trial is denied; 


x v 









26 


(1:) failure to iasis- 


upon 


.*• . I 


be present at every court 


proceeding involving their respective 


cases; 

(1) failure to challenge the refusal to allow 

plaintiffs to file notions £ro se; 

(n) failure to take interlocutory appeals of the 

denial of pre-trial notions where such appeals are permitted 
under New York lav/; 

(n) failure to prepare for legal issues that will 
arise during trial (particularly evidentiary questions) so as 
to be able to make appropriate objections and offer otherwise 

adnissable evidence during trial; 

(o) failure to adequately seek to adduce at trial 

al) the facts that would support plaintiffs’ cases; 

(p) failure to apprise plaintiffs of the various 

actions taken by the court at each stage of their respective 

cases and failure to adequately explain to plaintiffs those 
» • 

actions; 

(q) failure to raise on appeal the non-frivolous 
issues that arise in plaintiffs’ cases (including the ineffective 
assistance of counsel below). 


Plaintiff8 will thereby be and are denied the right to prepare 
for and obtain their day in court and the right to effective 
assistance of counsel in violation of the Fifth and Sixth 
Amendments to the United State* Constitution. 
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SECOND CAUSE 0? ACTION 


• P .1 a j. r» i# i f f 3 

a.Uelation set forth in 


repeat and reallege each and every 
paragraphs 1-4 and 8. 


10. Defendants routinely and systematically deny 
plaintiffs their right to a -speedy_trial'"!a) by failing to 
promptly present cases to the grand jury after having been 
held for the grand jury by action of the Criminal Court or 
by failing to order prompt presentation; (b) by failing to 
bring cases to trial promptly and within the time prescribed 
by lav;; and (c) in the case of the Probation Department, by 
taking an average of three to four’months to complete pre¬ 
pleading and pre-sentencing investigations. 


-11. Plaintiff Wilson's case is representative of hov; 
defendants routinely fail to timely indict those arrested for 
alleged commission of a felony. Forty-seven (47) days after 
hip case was held for the grand Jury and while still incarcerated,, 
h_ submitted a writ of, habeas corpus to the court requesting 
release on his own recognizance pending indictment on the 

ground that the grand Jury had not indicted him. On'informa- 

* 

f j 

tion and belief, defendant Gold, through his subordinates, 
requested and obtained an adjournment. Thevrit‘was eventually 
heard and granted eighteen (18) days later; thus, plaintiff was 
illegally detained for at least twepty (20) days. In spite of 
the release .order, he remained incarcerated until arraignment 
some twenty (20) days later when excessive bail was se$. 

^ V* 

. 12. On information and belief, plaintiffs routinely 

are compelled to languish in Jail tfor periods of from Jix months 
to two yeifrs *r fcore fcefpre they ai4 tried, and, if co|vict^'. 









W-iOWIIR 


(icz^hj 

in' 


\ 


sent■_*need. The following situations^ ax*e representative t 
plaintiffs' cases generally: 


(a) Hilbert Donald v.*as/arrested in April, 1971; 


he is still await in;; trial; (b)^awrcncc Gurley; was arrested 
iii March, 1973, but did not go to trial until March, 1972. 

“ - r 

He was j;ot sentenced until September, 1972; (c) Randolph 
Jenkins was arrested in October, 1970, and was net tried until 
f '■>' * 1, 1972; lie ha s not yet b eer, sentenced; (d) James Brown 
arrested in August, 3971. He has not yet been tried 
because of repeated adjournments requested by the defendant 
Gold. A motion to dismiss for lack of prosecution has been 
denied by a defendant justice. 

4 

13. The lengthy delays in plaintiffs’ cases, which 

tr¬ 
am not attributable to plaintiffs but which impair the 

preparation of their respective defenses and otherwise pre¬ 
judice plaintiffs, violate and will violate their right to 
a speedy trial under the Sixth and Foux’tcenth Amendments to 
the Untied States Constitution. 


THIRD CAUSE OF ACTIOII 


f > Cv 


14. "Plaintiffs repeat and real.'.ege each and every 

i 

allegation set forth in paragraphs 1-4 and 8. 

15. Defendant Gold 'and defendant Justices, respectively, 
recommend against and deny plaintiffs release on’their own 
Recognizance where no imposition of monetary conditions could 
reasonably be thought^necessary to assure plaintiff® 1 respective 

reappearances in court. The same defendants recommend the 

* •. < * \. f' \ i v v „ 

denial af and deny /jail, respectively, in^ircumstancee^hefre 


t 








the denial 
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of ' r31 i" vn ;-2 jsv”/ tr- plaintiffs* 

reappearance. Defendants urge ar.d set bail, respectively, 
without regard to plaintiffs' respective financial situations. 

The following are representative of the class of 
plaintiffs generally: in the cases of Donald Wallace, Maurice 
Hundley^,'Randolph Jenkins, Dona^.d' x KcCoy' i Janes Brown,^David 
Tflnnij^ andC'O llve r^S.tewart^ on arraignment after indictment, 
bail vias set at amounts which irdigents could not conceivably 
pc-'t. .In the cases of Maurice Hundley and James Brown, after 
indictment bail was raised from the amount set in the lower 

court even though plaintiffs remained incarcerated because they 

* /*' 

could not make even that lower bail. Algie McG ill and filbert 
Donald^'held by the lower court on $10,000''and $5,000 bail, 

a 

respectively, are now held without bail. Bail review notions 
y^re filed by Jenkins, Brown,(McDonald/,. Stewart, Minnls, Donald 
and McGill and v/ere denied except that bail on one of Jenkins' 
indictments was reduced from $15,000 to $5,000. He is still 
incarcerated on a total of $17,000 bail. 

16. The practices described herein violate and will 
violate plaintiffs' right to be free of excessive bail under 
the Eighth and Fourteenth Amendments to the United States 
Constitution. / f < 


FOURTH CAUSE OF ACTION 


\ 17. Plaintiffs r^p^at and reallege each and every 
allegation set forth in paragraphs; 1-16. 

, ' . i , [ . i t. ; , 

*1 18.' By order of defendant Justices* plaintiffs ai^S 

* * * T v f j • %•#-> ; JT Vr * 

and vill t be compelled to suffer iiiparceration of froi six months- 


r • ; 

to tuo years *or more without p having been convicted of'Wiy ^jpino 


l : 
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► 


r 


„ } , I.. - ar.y civil judgment enter ed against '.hen. This 

aeration taker, end will take place in overcrowded jails 
; V i: ;v plaintiffs’ liberty is and will be severely United by 
•J lC . prison conditions and regimen ordered and administered 


by dc fondants, 
c au s e p 2:. i i i •; .1 f 1" 

that plaintiffs 
severe economic 


This lei ythy incarceration causes and will 
s to lone their employment, v:ith the result 
and their families suffer and will suffer 
and financial hardship and mental anguish 


during plaintiffs' incarceration and thereafter. Frequently 
plaintiffs' lengthy incarceration also results and will result 
in the breakup of plaintiffs' families and the inability of 
plaintiffs' children to achieve normal educational, cultural 
and social growth. 

19. This lengthy incarceration and consequence* 
diivctly attributable thereto constitute cruel and unusual 
punishment and a denial of equal protection and of life, 
liberty and property without due process of Jaw, in violation 
of lhe Eighth and Fourteenth Amendments to the United States 
Constitution. 


FIFTH CAUSE OF ACTIOK 


\ 


,\ ' 


20. Plaintiffs repeat and reallege each and every 
allegation set forth in paragraphs 1-4 and 8. 


21. Because their assigned counsel are and will be 
unable to provide plaintiffs' cases with the legal attention 
they deserve, plaintiffs often find and will find it necessary 
to submit pro so notions to protect their rights. These notions 
are not otherwise made on behalf of plaintiffs by assigned 


counsel 
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(a; b'l rii'u.; j ...id v:J 1 i refuse “o 

accept such notions for filing; instead, he sends and will send 
a form letter to plaintiffs to the effect that the notions have 
been forwarded to their attorneys. 

(b) On information and belief, counsel assigned 
to represent plaintiffs generally do not and will not submit 
„hese notions. 


22. The practice of refusing to allow plaintiffs to 
file notions pro se? in their cases in Hew York Supreme Court, 
Kings County, deprives and will deprive plaintiffs of their 
rights to their day in court, to access to the courts, and to 
counsel in violation of the Fifth, Sixth and Fourteenth Amend¬ 
ments to the United States Constitution. 


SIXTH C Al'SF OF ACTI O’? 

23. Plaintiffs repeat and reallege each and every 
allegation set forth in paragraphs 1- J l and 8. 

2 J !. On information and 'belief, defendant Malcolm is 
charged with the responsibility for producing in court criminal 
defendants who are incarcerated in institutions under the care, 
custody and control of^the Mew York City Department of Correc¬ 
tions on date* when their cases are scheduled to he heard before 

* i. 

the defendant Justices. The defendant Justices are charged with 

/a t 

the responsibility for assuring that criminal defendants are 
actually present in court when their cases are being heard. 

v - • 

, . 25., It is and will be common practice for plaintiffs 

to be shuttled between the jail and the courthouse throe or four 
, t , 1 * < *• 

times or more A during the pendency of their respective cases 











St 

* t . 

without seeing th* ’nslde'of the eourtro.'M. . It I;*. and wiljj. 

Z -M 

bo the practice in Supreme Court, Kings County, for plaintiffs 
to be brought from the Jails to the courthouse and lodged in 
detention pens in the courthouse until their respective cases 
are called. On information and belief, often plaintiffs' cases 
are and will be called and processed by. the defendants while 
plaintiffs are sitting in the detention pens. Often they are 
and will be brought back to jail without having appeared in 

t' , 

court and without having been informed by the court, the 'District 

• * » 

. wtorney. Department of Corrections or by their own counsel as 
to what occurred in the courtroom. , 


26. The Department of Corrections often fails and 

' « 

will fail to produce plaintiffs in court when they have been 
ordered by the defendant Justices to .do so, requiring cases to 
be unnecessarily adjourned and further adding to trial delays 

V 

and t,he overcrowded and congested conditions in the Supreme 
Court. 


27. Di.’endants' actions in unnecessarily shuttling 
» 

plaintiffs from Jail to courthouse and in not assuring defendants 

presence in the courtroom at each stage of the proceedings in 

t ^ t 

their respective cases Is pervasive an«f* A continulng and violates 

{ s . » 

and will violate the Sixth, Eighth and- Fourteenth Amendments 

»* 4 , 

. . .1 

to the United Spates Constitution. 

A “r 



* * • •• ^ # * 

V K SEVENTH CAUSit OF ACTION' \ 

tr y —x -’-- — « 




.. >* ; \ V ’ •• W. . 7 4 % k 

u : : i . 28. Plaintiffs Repeat,and reallege each -v- 

\ *' , ** ** • » >* L " t 

allegation *fet forth in pnrohraphs 1-27.> H 
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29. The systematic, pervasive and continuing 
practices of defendants that allow secret indictnents, that 
deny to plaintiffs the right to effective assistance of counsel 
or to x'ile notions pro se , that force then to languish in Jail 
pre-trial under economically, physically and mentally debili¬ 
tating conditions for lengthy and excessive periods of tine by 
setting* unreasonable and excessive bail and refusing to assure 
a prompt trial (without giving any indication to plaintiffs 
when each will be brought to trial), that allow them to, be 
constantly shuttled back and forth between Jail and courthouse 
without apparent reason while failing to assure plaintiffs’ 
presence in court at all stages of their respective cases, 
and the congested conditions of the calendar and the courtroom 
create pressure on Judges, prosecutors and defense attorn ys 
to process cases by accepting guilty plea3 rather, than by con¬ 
ducting trials. The- criminal justice system is governed by the 
need to clear the calendar rather than considerations of the 
guilt or innocence of the accused, • ‘ 


30. The practices set forth in paragraph 1-29 are 

designed to have and will have the effect- of__i_ntimidating, 

harassing’and^coercing plaintiffs into pleading guilty^^O 

felony charged and accepting prison sentences rather than 
1 * 

standing trial by jury as is their constitutional right, in 
violation of the Fifth, Sixth and Fourteenth Amendments to 

r 

the United States Constitution. 

/ . 31.-On information and b4}.iof, defendant Justices 

. l’ 

frequently intimidate, threaten, harass and coei’ce reluctant 

felony *,n open court into pleading guilty rather 









. •o-,n standing trial, 10 violation o’ rlfth. f.; -*■ 

Fourteenth Amendment rights. V. I ■ i * 

s'/j ho ■ - 

32. Maurice Hundley's situation i3 typical of pir*.*. . 
tiffs' cases generally. A letter written to the court rcq^-v 
an adjournment was construed by a defendant justice as a **•••' 
-or a spSedy trial. He was permitted to confer with his atter: 
for only twenty minutes before trial^ He ^ed guiltji ratljfr 

than stand trial on inadequate preparationf" 

P tvOkWv-^ aXkj / 

EIGHTH CAUSE OF ACTION 

— » ? 

•f •. 

33. Plaintiffs repeat and reallege each and eveuy 

allegation set forth in paragraphs 1-32. 


* 3H. Persons who can afford to retain private counsel \ 

receive and will receive qualitatively and quantitatively, better 

* ,» • . ■* 

legal representation that! plaintiff^ Further* such persons 
are and will be broyght to trial mof* quickly, are ^nd vrill be 
allowed to be present during all court proceedings -involving 
their cases, are not j^nd will not bf£ sub j cited to the 1 * lfen&thy 
pre-tyial incarceration suffered by ^plaintj-ffa, and ^not and 
will nbt-be coerced Into taking guilty pleas in the wa/?^ainti.’ 
ape. ^Plaintiffs are therefore, and fell be dlacrlnlnetai^salnsi 
because dW their finical status rf vtollitiort of the Eqv^l Pro¬ 
tection and Dub Procais piauaes of fho Fourteenth AJwndfc^lt fo 
■ t ■ -■ • * : t v* « 

1 tii k Iran 1 : L ' 


the United States Constitution'. 

* -♦ * 

* • •• • 
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plaintiffs, faced with the sa.x- cort^arabia bail, are a::u 

will be unable to do so, and are and will be forced to remain 
in Jail before trial, all in violation of the Equal Protection 
and Due Process Clauses of the Fourteenth Amendment to the 
United States Constitution. 


36. Persons held in Jail pending disposition of their 
cases because of their inability to make ball are and will be 
convicted more frequently and receive harsher sentences than 
30 similarly situated but v/ho have been or will be able to 
purchase or obtain their liberty. Accordinnly, plaintiffs, 
who are and will be detained because of their inability to make 
bail, receive unequal treatment by the criminal Justice system 
administered by defendants, in violation of the Equal Protection 

and Due Process Clauses of the Fourteenth Amendments to the 

0 

United States Constitution. 


CONCLUSION 


37. The conditions and actions *»f defendants complained 

r 

of in paragraphs 1-36 are systematic, pervasive and continuing. 

Nevertheless, either (1) the trial attorneys assigned by defen- 

1 ' 

dants to’represent plaintiffs fail to object to these conditions 
and practices*; or (2) defendants routinely deny such objections — 
whether oral or written; or (3) these objections are not raised 
in the appellate state courts by the counsel assigned to repre¬ 
sent plaintiffs on appeal. IJhis will often be becau 3 # such • 

* # .j *' 

attorneys do not take the time and effort to adequately apprise 

themselvfcs oHand raise on appeal the non-frivolous 
■ s* v. ( W, r* 

arising fcelow, ; Institutional pressure (in the case o^-Lega^. Aid 
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; -r-. .•.onn.t frlcrdr.Mp v* ' h the tr<?0 attorney , 

and/or the fact that the appellate attorney v;as the trial 
attorney have the effect of otherwise preventing appellate 
counsel assigned to plaintiffs from raising on appeal the issue 
of the constitutional adequacy of the trial counsel assigned 
by defendants (as v.’ell as all related issues complained of 
herein). 'Finally, even where such issues are raised on appeal 
in factual situations identical or comparable to plaintiffs, 
thsy are rejected by the Hew iork appellate courts. These 
conditions are existing today and are continuing. 

38. Plaintiffs therefore suffer and, if not afforded 

relief by this Court, will continue to suffer irreparable 

4 

injury to the rights ostensibly guaranteed then by the United 
Statgs Constitution, for which injury there is no adequate 
•> i J y at law. 


WHEREFORE, plaintiffs pray: 


1. for an order directing that all persons detained 
* 

in any facility under the care, custody and control of the 

Department of Corrections, who await trial in Hew York Supreme 
< * 

Court, Kings County, for Six months or more, be released from 

% 

detention ,and t he charges against them dismissed; or, in the 
alternative, for ,n order directing release in their own 
recognizance of all such criminal defendants; 


v v 

2.* that the Court declare unconstitutional and illegal 


defendants* practices of denying plaintiffs effective assistance 



of counsel, <j>f imposing '^xpessive bail, denying them a's 
trial, refusing to .hear pro se motions, of forcing pi 

it . ’ *“ ' .- v . , \ •’ # 

to endive |^-tr|».l Irfcarc^ration for npre t L han*?8ix''iaonfc 









shuttling then from .1 r*•* 1 to co-*rtkdus'* 'without apparent \ronr.r.n, 

j 

of failing to produce criminal defendants during court proceed¬ 
ings in their cases, of coerc guilty pleas, of discriminating 
against indigents in the operation of the state system'of 
criminal Justice, as in contravention of the Fifth, Sixth, 

Eighth and Fourteenth Amendments to the Constitution of the 
United States, and a violation of plaintiffs' Civil Rights 
as guaranteed them in 42 U.S.C. Seotion 1983 et sea.; 

3. that the Court issue a preliminary and permanent 
injunction requiring defendants to accord all criminal defendants 
their full Fifth, Sixth, Eighth and Fourteenth Amendment rights 
as they are processed through the Criminal Justice System; 

‘4. that the Court grant affirmative relief requiring 
the implementation by defendants of a pl an developed by p lai n¬ 
tiffs and approved by the Court for the operation and adminl- 

. • •* 

slration of the New'York Supreme Court, Kings County, in 
accordance with the provisions of the United States Constitution, 

r m « 

in order to assure plaintiffs' rights to effective assistance 
of counsel, to a speedy and fair trial, to reasonable hell, to 

i t 

be present during court proceedings involving their cases, to 
due process and equal protection of the lav/, and to be free 

• .•*%* • Vk +1 f *■ 

from cri^el anf unusi^il “^uni-shment f ^ * i 

. : K * * ' 

, '<$ 5• that tlks matter be s^vanced on the docket and the 

’ » -f. ’ * . • 

Court order a speedy hearirir v thereof, and upon such hearing 

iH '"i> .. . ’*•' . $ 

^djudge, and de'clare the rights ari|i legal relations of the 

i .' -4 w*' •’*•! *•' h '■ 

parties hereto In order that .ieuch declaration shall haaef Use • 

1 I •*" W- * * - 

torqp an<$ effect of*'a fjpai .1<udr,nd®U.,; 
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6. that defendants to ordered to pay the costs of 


this 


may c. 


action and reasonable attorneys' fees; and 

7• for such other and further relief as to the Court 
;om just and proper. 



DANIEL•ALTERMAN 
STEPHEN M. LATIMER 
36 V.’cst 44 th Street 
New York, N-Y. 10036 

JAMES REIP 
ROBERT BOEHM 

WILLIAM M. KUN’STLER , 

c/o Center for Constitutional Rights 

588 Ninth Avenue 

New York, N.Y. 100 36 

DAVID SCRIBNER • 

50 Broadway 

Nevj York,N.Y. 10004 

ALVIN J. BRONSTEIN 
National Prison Project 
1424 16th Street, N.W. 

Washington, D.C. •> 


Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT • 
EASTERN DISTRICT, NEW YORK 


DONALD WALLACE, MAURICE HUNDLEY, ALGIE 
MCGILL, WILBERT DONALD, BARRY WILSON, 
RANDOLPH JENKINS, RUDOLPH BROWN, JAMES 
BROWN, DAVID MINNIS, DONALD McCOY, 
WILLIAM MCDONALD, OLIVER STEWART and 
LAWRENCE GURLEY on behalf of themselves 
and all others similarly situnted who 
have matters pending in the Criminal 
Term of the Supreme Court of the State 
of New York, Kings County, 

Plaintiffs, 



x 

X 

X 

X 

X 

X 

X 

X 

X 


-against- 

MICHAEL KERN, OLIVER D. WILLIAMS, JACOR J. 
SCHWARTZWALD, BEATRICE M. JUDGE, AB RAH AM J. 
MULTER, WILLIAM T. COWIN, MAURICE BERNHARDT, 
HARRY GITTLESON, S. REYMART ALTER, JOHN R. 
STARKEY, HYMAN BARSHAY, MURRAY H. PEARLMAN, 
CARMINE A. VBNTIERA, J. BETRAM WEGMAN, 

DOMINIC S. RINALDI, J. COURTNEY McGROARTY, 
MURRAY T. FEIDEN, CHARLES J. BECKINELIS, 

SIMON J. LIEBOWITZ, ANTHONY J. DiGIOVANNA, 

LOUIS B. HELLER, HAROLD.J. MCLAUGHLIN, 

AARON E. KOOTA, GEORGE H. NICOLS, FRANK 
J. PINO, FRANK S. SAMANSKY, JOSEPH R. CORSO, 
JOHN E. CONE, THEODORE G. BARLOW, IRWIN 
BROWNSTEIN, JOHN A. GARBARINO, THOMAS R. 

JONES, GUY J. MANGANO, MILTON MOLLEN, 

FRANKLIN W. MORTON, JR., VITO J. TITIONE, 

FRANK COMPOSTO, ARTHUR J. HIRSCH, ABRAHAM J. 
KALINA, IRVING P. KARTELL, ALBERT S. MeGROVER, 
JOHN A. MONTELEONE, CHARLES R. RUBIN, JOSEPH M. 
SOVIERO; individually and as Justices of the 
Supreme Court of the State of New York, 

Kings County and VINCENT D. DAMIANI, 
individually and as Administrative Judge 
of the Supreme Court of the State of New 
York, Kings County; DAVID ROSS, individually 
and in his capacity as Administrative Judge 
of the Criminal Court of the City of New . 

York, ALBERT S. McGROVER, JOHN J. RYAN, 

DONALD L. JACOBY, HOWARD B. CLIEDMAN, 


x 

X INDEX NO. 
x 

x 72 C 89 8 
x 

x Supplemental 
x Complaint to 
x Second /Unended 
x Complaint 
x 
x 

* X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 



individual and as Judges of the Criminal 
Court of the City of New York, Kings 
County and as representative of all Justices 
and Judges now sitting or who may, hereafter 
sit in Supreme court of the State of New York 
or Criminal CourtwOf the city of New York, 
both in Kinqs County; 
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EUGENE GOLD, individually and as District 
Attorney for Kings County; BENJAMIN 
MALCOLM individually and as Corimissioner 
of Correction of the City of New York; 
CHARLES FASTOV, individually and as Chief 


Probation Officer of Kings Count; . x 

JOSEPH MANGANO, individually and as x 

Chief Clerk of the Supreme Court, x 

Kings County, JOSEPH PARISI, individually x 

and as Clerk of the Criminal Term of x 

the Supreme Court, Kings County; x 

x 

Defendants x 

x 

-X 


A) Plaintiffs for their supplemental complaint pursuant to order 
of this Court entered March 22, 1973 incorporate by reference 
pars 1,2,4-6,8-14,1b , 17,19-34 , 36-38 and the prayer for relief 
of the Second Amended complaint. 

B) A new paragraph 4A is added and pars. 3,7,15,18 and 35 of the 
Second Amended Complaint are amended to read as follows: 

Defendants 

3. Defendant Justices are Justices of the New 
York Supreme Court, Kings County("Supreme Court Justices"). 
Defendant Vincent D. Damiani is the Administrative Judge of the 
Criminal Term of the Kings County Supreme Court and is responsible 
for supervising and administering the operation of that Court. 
Defendant Judges are Judges of the Criminal Court of the City 
of New York, Kings County. Defendant Justices and Judges are 
sued individually and as representative of all Justices and 
Judges now sitting or who may hereafter sit in the respective 
courts. David-Ross is Administrative Judge of the Criminal 

< to 

Court of the City of New York and is responsible for supervising 
and administering the operation of that Court on a city-wide basis 
Defendant Eugene Gold is the District Attorney for Kings County. 

He and his staff are responsible for the representation of the 

i 

State of New York in all criminal matters arising in New York 
Supreme Court, Kings County. These defendants are duly elected 
to their respective positions and their rights, powers and duties 
encompass the prosecution and processing of criminal defendants 


t 






41 


through the judicial system tn Kings County. Defendant Joseph 

Mangano is the Clerk of the Kings County Supreme Court. On 

^information and belief, Mangano is responsible for maintaining 
[• 

all files, records and administrative data in Supreme Court, 

Kings County. Defendant Joseph Parisi is the Chief of the 
Criminal Term of Supreme Court, Kings County. On information 
and belief, Parisi's duties include processing, evaluating and 
answering p_ro sc petitions submitted by criminal defendants and 
the administration - and supervision o r the clerical staff and 
supportive staff of the Supreme Court. Defendant Maicolm is the 
Commissioner of Correction for New York City. He is responsible 
for supervising the operation of the Brooklyn House of Detention 
and all other institutions under the care, custody and control 
of the New York City Department of Correction* Defendant Charles 
Fastov is head of the Probation Department in Kings f County. His 
duties include the preparation and submission to the Court of 
presentencing reports. 

The defendants are sued individually and in their official 
capacities as those responsible for the procedural workings of the 
•Criminal Justice System in Kings County. At all times herein, 
defendants have acted and will continue to act under color of 
state law, custom and/or practice. 

4A) Defendant Supreme Court Justices and Criminal Court Judges 
are so numerous that joinder of all who ara silting or who may 
hereafter sit is impracticable*. The questions of law and fact 

• 

are common to all Supreme Court Justices and Criminal Court 
Judges. Their defenses therefore are typical of the defenses 
of the class. Those Supreme Court Justices andCriminal Court 
judges presently parties will fairly and adequately protect the 
interests of the class thereby making appropriate final injunctive 

» 

relief or corresponding delarutory relief with respect to the 
class as a whole. 
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7. On information and belief, attorneys from the Legal 
Aid Society are assigned as counsel in over ninety (90X) per 

,. cent of a11 cases therein in which a defendant is indigent. There 

i 

is placed upon counsel assigned to represent plaintiffs a case¬ 
load of staggering proportions which precludes giving to plaintiff's 
cases the attention and work that is constitutionally required. 

By assigning an overwhelming number of cases to Legal Aid, 

. defendant Criminal Court Judges and Supreme Court justices have 
made it impossible for individual Legal Aid attorneys to adequately 
. investigate, prepare and try plaintiffs' cases and to otherwise 
adequately represent plaintiffs. 

I 15. Defendant Gold and defendant Criminal Court Judges 

and Supreme Court justices, respectively, recommend ageins t and 
deny plaintiffs release on their won recognizance where no 
imposition of monetary .conditions could reasonably be thought 
necessary to assure plaintiffs' respective reappearances in court. 

The same defendants recommend the denial of and deny bail, respect¬ 
ively, in circumstances where the denial of bail is unnecessary 
to assure plaintiffs' reappearance. Defendants urge and set 
bail, respectively, without regard to plaintiffs respective 
financial situations. 

The following are representative of the class of plaintiffs 
generally: in the cases of Donald Wallace, Maurice Hundley, 

A to 

Randolph Jenkins, Donald Mc’oy, James Brown, Daivd Minnis and 
Oliver Stewart, on arraignmt.it after indictment, bail was set at 
amounts which indigents could not conceivably post. In the cases 
of Maurice Hundley and James Brown, after indictment bail was 
raised to $7,500 from the amount set in the lower court even 
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i though plaintiffs remained incarcerated because they could not 
make even that lower bail. Algie McGill and Wilbert Donald, held 
by the lower court on $10,000 and $5,000 ball, respectively, are 
now held without bail. Bail review motions were filed by 
Jenkins, Brown, McDonald, Stewart, Minnis, Donald and McGill 
and were denied except that bail on one of Jenkins’ indictments 
was reduced from $15,000 to $5,000. He is still incarcerated 
on a total of $17,000 bail. 


18. By order of defendant Criminal Court Judges 

I 

! and Supreme Court justices, plaintiffs are and will be compelled 

* 

to suffer incarceration of from six months to two years or j 

« 

more without having been convicted of any crime or having any 

I 

civil judgement entered against them. This incarceration takes 
and will take place in overcrowdedjails where plaintiff's liberty 

• is and will be severely limited by the prison conditions and • , 

* regimen ordered and administered by defendants. This lengthy | 

incarceration causes and will cause plaintiffs to lose their 

I 

employment, with the result that plaintiffs and their families 

i 

suffer and will suffer severe economic and financial hardship 

I 

and mental anguish during plaintiffs' incarceration and thereafter.j 
Frequently plaintiffs' lengthy incarceration also results and 
/will result in the breakup of plaintiffs' families and the inability 
of plaintiffs' children to achieve normal■educational, cultural , 
and social growth. 


35. Non-indigent felony defendants in New York, Kings • 

>' County, from the time of Criminal Court arraignment, who are 

i ' • 

| otherwise in the same position ns plaintiffs, vis-a-vis the j 

i 

i 

criteria for setting bail, are and will be able to purchase their ■ 
pre-trial freedom, whereas plaintiffs, faced with the same or 

! 

comparable bail, are and will be unable to do so, and are and ^J 

• will be forced to remain in jail before trial, all in violation 
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of the Equal Protection and Due Process Clauses of the Fourteenth 


) Amendment to the Ur ted States Constitution. 

* 


Sworn to before me this 
day of May, 1973 

Yours, etc. 

I 

STEPHEN M. LATIMER | 

579 Courtlandt Avenue 
Bronx, New York 10451 

i 

JAMES REIi 
DANIEL ALTERMAN 
ROBERT BOEHM 
WILLIAM KINSTLER 

c/0 Center for Constitutional Rights 

5S8 Ninth Avenue 

New York, New York 10004 

4 

DAVID SCRIBNER 
50 Broadway 

New York, New York 10004 

» 

ALVIN J. BRONSTEIN 
NANCY CRISMAN 
National Prison Project 
1424 16th Street N.W. 

Washington, D.C. 

ATTORNEYS FOR PLAINTIFF 

TO: ATTORNEY GENERAL 

80 Centre Street . 

New York, New York 
Attn: Hillel Hoffman 

CORPORATION COUNSEL 
Municipal Building * 

New York, New York 
Attn: Victor Muskin 
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been here so long. 

Q How do you : feel about depression? 

V 

MR. HOFFMAN: I object. 

THE COURT: Sustained. I have enough. 

Is Judge Booth here? 

MR. ALTERMAN: Yes. 

THE COURT: Suppose I call him. 

Mr. Hoffman,do you and your colleagues object 
to postponing other testimony? 

MR. HOFFMAN: No. 

I 

WILLIAM H. BOOTH, Judge of the Criminal Cour; 
of the City of New York, called as a witness, having 
first been duly sworn bythe Clerk of the Court, was 
examined and testified as follows: 

THE COURT: I have occasion to testify in the 
State Supreme Court a while back. I think it's 
probably good for all Judges to have a turn as witness) is 
once in a while. 



THE WITNESS: I was in this Court last year 
before another Judge, Judge Neaher, three days, and 1 
didn't like the idea. 


THE COURT: All right, Mr. Latimer. 
(Continued next page.) 
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Booth- 53A 

DIPJECT EXAMINATION 
BY MR. LATIMER; 

Q Your Honor, how long have you been a Judge in 

Criminal Court? 

A Five and a half years. 

Q Where were you presently sitting? 

A 120 Schemer horn, this week AP3. I have been 

assigned to Schemerhorn Street for about four years except 
for times I worked in Night Court or when I have had to work 
occasionally in somebody else's place. 

Q And before you were assigned to the Brooklyn 

Criminal Court, where had you sat? 

A I was in Part I-C out in Queens, Kew Gardens. 

That was a part that was established, the first all-purpose 
part in the City of New York and the Criminal Court. 

Q And can you describe the concept of all¬ 

purpose parts? 

A Yes. The concept is one which is not new, but 

it is new to New York City. It's not new to other places. 
The idea has merit itt that if a defendant is brought from 
an arraignment to an all-purpose part, the same Judge stays 
with that case all the way through from beginning to end 
whereas before we had specializations. 

We used to have parts for narcotics, parts for 
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v * 

motions, parts for sentencing, parts for all kindg of things, 
and you may have ten to twenty Judges who would hear one case 
whereas with all-purpose ^concept, it goes to the all-purpope 
part and stays there after the arraignment from beginning to 
end. 

One Judge is familiar with it. Usually the 
same prosecutor stays with it and also, if the Legal Aid 
Society represents a defendant, the same lawyer stays with it 
all the way through as well, so there is familiarity, and 
it has resulted in a great saving of time, and we believe 
better justice. 

Q And does the entire Brooklyn Criminal Court 

function on the all-purpose system? 

A Well, I was talking about Queens. Part I-C was 

an all-purpose part that I started with Judge Dudley's 
direction, Edward Dudley, our administrative justice at that 
time. For one year I conducted that part, and it worked so 
well thatnow ail the parts in Queens are all-purpose parts. 

I was sent to Brooklyn with the express idea of setving up 
the all-purpose part in Brooklyn. I was sent to AP-1, all¬ 
purpose part I, and quickly we found that things were not the 
same in Brooklyn, that some of the lawyers objected to their 
not being able to shop around for Judges, some of the Judges 
didn't like the idea of the all-purpose concept either. They 

I 
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weren't familiar with it, and the all-purpose concept al¬ 
though we have four all-purpose parts in Brooklyn, is not 
working quite the same as it was in Queens. 

(Continued next page.) 
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* 

Booth-direct 

q And can you tall us, if a case is assigned 

a 

to your part, AP 1 or AP 3, now, I suppose, will that case in 
ell events, stay in that fcart? 

A No, it wont. That's one of the reasons it's 

i 

not working. 

» 

Q Why wouldn't it stay in the part? 

A The administrative Judge for Brooklyn, Judge 

Grower, will send around e clerk each morning to find out how 
many cases each AP part has, and he'll block off the cases, 
so as to even them out. if I have, for example, AP 1 fifty 
eaaef, and if AP 2 has 3Cj, he'll take them off my calendar, 
and send them to AP 2, so as to even it out to 40 each. This 

t 

wipes out the purpose of the all-purpose concept. 

Q And this would be so even if the case had been 

heard in your part before? 

A That's correct. 

MR. HOFFMAB: Your Honor, I am not sure I 
understand what tkje relevancy of this line of testimonyj 

is, as far as the Joourses of action. 

i 

THE 000 FTs • Nr. Latimer, aren't - you right in 

the area the Court of Appeals said X couldn't do anythijng 

\ 

about, the manner jof administering the State courts? 

. ' l 

MR. LATIMDjt Your Honor, this goes to an 
of fra^aented representation. My next question I 
going to ask Judge Booth — 


25 








51 







57A 


Booth-direct 


that you sat in arraignments part in Brooklyn Federal Court? 

A I don't know. I have not sat in the daytime 

arraignment part except an weekends. I have sat in arraignment 
parts at night, and I believe it was three weeks ago that I 
sat in the Night Court for one, for seven nights in Brooklyn. 

Q And can you tell us approximately how long an 

arraignment takes in Brooklyn Federal Court? 

A An arraignment generally takes a couple of minutas, 

Q And what is done in an arraignment? 

A At an arraignment, the charges are either read t> 

the defendant, or else the defense counsel waives their reading 
and bail is set at a Part, and an adjourned date for hearing 


is set. 


And on the setting of bail, does the District 


Attorney make a reconaendation to you? 


That depends upon the District Attorney. Most 


of the Assistants make recoosnendations. Some of them believe 


that it is not their function. Most of them do make reconmend4 


ations. 


And will they speak on the question of bail even 


if they do make recommendations? 

A Oh, yes, they always speak on the question of 

bail, and they usually make a recommendation as well. 


And when they speak on the question, what do thej 
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generally say? What kind of information do they bring before 
the Court? 

A They usually look at the charges. They stress 

the severity of the charge. They stress the probability of 
conviction, and they stress the NYSIIS report, record of the 
defendant, as well. 

Q Can you tell us what information, what written 

information or document that you have in front of you at_tha 
arraignment? 

A Yes, I have before me the charge, usually the 

signed affidavit by the complainant, and I have the NYSIIS 
report, which is the fingerprint record, and the report: made 
by the Pre-trial Services Agency. 

It used to be made up by the Probation Department; 
now made up by Pre-Trial Services, a private institution. 

Q What is the function of Pre-Trial agency reports 

A Their function is to recommend to the Court 

either parole or not parole; parole meaning the new ROR Relief] 

» 

on recognisance. 

i 

Q And at the arraignment itself, is the Pre-Trial 

Services Agency Report, do they have any indication that the 
information on those reports is verified or not verified? 

A Yes, they have a column alongside in which they 

either verify or not verify all the various items which must be 
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twenty items that they make a list of. All those items 
individually are verified or not verified. 

Q And can you estimate approximately what 

percentage of cases at arraignment they have verified informa* 
tion? 

A Most of them are not verified. I couldn’t give 

you a figure, but most of them are not. 

Q And what function, if any, does the ROR sheet, 

the rre-Trial Services Report, have in your particular bail 
determination? 

A It has a great deal of weight with me. If I 

have a verified sheet, I cam trust the reliability of the 
information. I trust the credibility of the Agency, because 
I know the people who run the Agency. I know what they do, 
and how they do it, and it has a great deal of weight with my 
consideration. 

Q What sort of information is on the ROR sheet? 

A The residence of the defendant, how long he has 

lived here or there, or whatever it is, who he lived with, whal: 
his work record is. 

Sometimes information at the very bottom as to warrants 
that may have been issued or other pertinent information. 

j 

*Wiere is quite a lot. His age, date of birth. Quite a lot of 
information is given. 


25 
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THEjOODRT: Well, it somewhat confirms my own 
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experience. I'll allow it. 

THE WITNESS: I might say. Judge, this is not 
hearsay. This is statements to me by other Judges 
that they do regard the arrests, regardless of whether 
there is an arrest or not. 

THE COURT: A number may have. But let's go 
on to another fact. 

Q Now, does anybody at the arraignment — is it 

possible at the arraignment to have updated information about 
the dispositions of arrests in the NYSIIS? 

A Yes, the police officer, many times will make a 

check and will give me information which shows disposition. 

The defense counsel sometime does likewise, making a check of 
the records in the Court, if it's at night, and they usually 
can't find, because the records are closed. 

Also, Pre-Trial Service Agency has computer put names 
of defendants through computers, and all other information 
and find out sometimes disposition in that fashion, but other 
than that, we have no regular method of getting dispositions. 

Q Now, you have told us what the District Attorney 

says about bail at the arraignment. What kind of presentations 
do the Legal Aid arraignment lawyers make to you? 

A They, of course, stress the fact that there is no 


25 


disposition. They stress t* e fact that the defendant has work 
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in the oonununity in various fashions. They usually do not gi^ 
me anything additionally to what I have got. I have got to 
ask them, give me something else other than what I have got ii 
these papers. 

Sometimes Community Defender Office, which is a part 
of the Legal Aid Society, within the community involved, they 
do have more dispositions showing. They do have more informa 


about the defendant. 

I suppose because they are in the community, and they 
are able to get this information. 


(Continued on next page.) 
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DIRECT EXAMINATION 
BY MR. LATIMER: (Cont.) 

Q Do they usually came to you at an arraignment? 

A Once in a while, not often. 

q Now, again at the arraignment, which factors do 

you weigh most heavily in making a bail determination? 

A The information on the pre-trial services re¬ 

port what they used to call the ROR report and convictions 
and the nature of the crime charged. If the complainant is 
there, I ask the complainant through the District Attorney. 

I ask information about the nature of the charges to deter¬ 
mine the probability of success for either defendant or the 
People. 

Q And does it influence your determination if 

members of the accused’s family are present in Court? 

A Very much so. As a matter of fact with youth, 

and I have youths from 16 to 19, with youths I will not 
parole a person unless a parent is there, no matter what the 
sheet says, because I believe that the parents ' should know 
that his son or daughter has been arrested, so the presence 
or absen- t *.*f 1-<nily makes a great deal of difference to me. 

q Now, do you state on the record the reasons 

for the particular bail determination that you have made? 

A I certainly do. 
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2 Booth-direct 

Q And? 

A I make sure that the reporter gets it. That's l 

something else. SosMtimes you say things too fast and it's 
not really the reporter. I think it's most important to 
make a note in the record as to the reason for whatever I do. 

Q Are there any directives from the administrate s 

judge concerning statements?^ 

A Yes. Judge Ross, who was our administrative 

judge until recently, sent us a memo some time ago directing 
us to put on the papers in writing the reasons for bail con¬ 
siderations, bail determinations and most of the judges do noU 
put that information in writing. I don't. 

NR. HOFFMAN: Your Honor, I object to this. 

THE COURT: Overruled. 

A I don't put it in writing, but I do put it in 

the record, and I think that suffices. 

Q Now, at the moment, I would like to ask you in 

terms of your practice in the Criminal Court how you define 
the term a reasonable bail? 

MR. HOFFMAN: I don't understand what the 
relevancy is. 

THE COURT: I am not sure where we are going on 
this whole bail question, but I'll hear it. 


A 


Bail and the definition of reasonable bail 







60 


65A 


1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


3 Booth-direct 

which is what we are concerned about a criminal for is a 
complex thin? I would hare to consider the roots of the 
defendant, whether or not he's got a job, how long he's been 
in the City, whether he is married or single, whether he's 
got children, what the severity of the crime charged, what 
the probability of success for the prosecution, what the 
record of defendant has been in the past* If there is a 
pattern of arrests or convictions for the defendant, whether 
or not the complainant has shown himself to be a reliable 
cctnpla*nant, and this happens many times. There are so many 
factors that have to be considered that I wouldn't be able 
to jus' to them automatically I think. 

c Do you consider the information before you at 

the arraignment adequate to determine what is the reason¬ 
able bail? 

A I use it, but I like to have more. 

Q Has any attorney in the all-purpose part when 

a case has gotten to the all-purpose part, has any attorney 
ever asked you for an evidentiary hearing to the issue c£ 
bail? 

A No, this has never been asked of me by any 

attorney. 

q would you s - favor such a request? 

MR. HOFFMAN: I object to that on the grounds 
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of irrelevancy. 


THE COURT: Not only favor it but would he 


grant it if made. 


0 Would you grant such a request? 

A I certainly would. I think that would be a 

better method of determining what bail is, what bail should 


Q Can you explain to the Court why? 

A Well, if you have somebody on oath giving 

testimony as to the roots of the defendant, as to all the 
factors that I have mentioned and many more, I think the 
Judge is in a much better position to determine what's 
reasonable bail for him, whether omot the whole question is 
whether he is goinq to return or not to the process and 
having this determination merely upon statements made on 
papers is insufficient in my view, and I would prefer to have 
it from the mouth of the witness under oath. 

Q Now, again going back up to the all-purpose 

parts, how often or how long a time is the average case is 
there between an arraignment and a preliminary hearing in the 
all-purpose part? 

A Usually it's three days because of the new 

legislative rule that requires a hearing within 72 hours 
after the arraignment, so usually three days. Many times it's 
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more than three days because of other considerations. 

Q Does the hearing in most cases go on the first 

time on, or are they adjourned? 

A Most times it's adjourned for — I think I 

read reports from the Criminal Court Administrative Justice 
that came out. They indicate that in Brooklyn it's 3.2 
adjournments for each case. 

Q And in terms of a — 

A And this is an improvement by the way over last 

year and over 1971 and '72. 

Q And what's the average length of time of those 

adjournments? 

A Usually three, four days each. 

Q So that it would be a week or two weeks after 

the arraignmenc before * he case goes? 

A Between two and three weeks. 

Q And at the arraignment, do you listen to bai! 

applications? 

A Yes I certainly do. To complete that answer, 

Mr. Latimer, I believe, ana I follow carefully the idea that 
bail shou 1 be considered at every stage of the proceedings. 
Every time anybody comes before me, there is a bail review 


by myself whether it's asked for or not. 

Q And do you know whether that's the practice of 
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66A 


other Judges? 

MR. HOFFMAN: Objection. 

A I don't know. 

THE OOURT: Overruled. 

J Now, what source, in your experience is there 

much new information brought out at the bail application at 
the preliminary hearing? 

A Yes, always. 

Q And what. source of information is brought out 

at that stage? 

I- Many times defense counsel or the prosecutor 

has been able to determine dispositions of cases. Many time 

s 

the defense counsel is able to determine information that 
shows roots in the community, to show, for example, that a 
man has been working for a oeriod of time, to bring in the 
employer or many other pieces of information are brought to¬ 
gether at the hearing that could not have been, that has 
not been presented at the arraignment. 

Q I see, and do you reqard this information as 

valuable in your determination? 

A Certainly. I have many times at the hearing 

I 

| 

stage paroled a person or set cash bail or reduced bail where I 

» 

I could not have done so at the arraignment, because I didn't 1 
have all the in&mation available. 


__ 
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2 

Q You mentioned that you set cash bail. Could 


3 

you tell us the different categories of bail that are allowed 


4 

by New York statutes? 


5 

A The New York Statute just recently asiended two 


6 

years ago provided now for seven or eight different types of 


r 7 

bail. One type of bail is the secured bond. That's produced 


8 

by the bondsman and for which a fee is paid and also 


9 

collateral is put up by the defendant. 


10 

The second is cash alternative to that bond. 


11 

and that is in some cases ten percent, but in this case ther< 

» 

12 

is no specification. It's just an arbitrary figure. 


13 

Thirdly, we have an unsecured bond in which 


14 

the defendant himself signs his name and/or there is anothe r 


15 

kind in which he can sign his name and say, I will be 


16 

responsible for a certain amount of dollars in the event I 


C 17 

don't show up. There are partially secured bonds. There 


18 

is a wholf. raft of kinds of bail that are available in the 


19 

law. The troubleis that I have used only two kinds. One 


20 

is either the bond or cash bail. 


21 

Q Can you explain to the Court why it is that you 


22 

have used only those two kinds? 


23 

A Yes, because there are no forms for the other 

| 

24 

kind of bail. These are the kinds that are provided in lav 

25 

are not provided for by the administration of the Courts in 

| 
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As a matter of fact, there is the stamp that was 
prepared and given out to all Judges with notations given to 
us saying why. it says Insurance Company Bond, blank, for 
amount of dollars or cash, blank, for number of dollars. 
Meaning that you have at least two choices. Actually you' 
have seven. The memorandum that went along with that stamp 
said, "If you don't give two choices of bail, then the 
defendant has the right to sign his name." So as to avoid 
that, they have a stamp, every Ju^ge has, which provides 
two forms. You must provide two forms according to the new 
law so that the two forms that are suggested by the admin¬ 
istration are Insurance Company Bonds or cash bail, and 
that's a stamp. 

Q Have any of those attorneys asked you for any 

of the other alternatives? 

A Once in a great while. Very seldom do they 

ask for it, because I believe they know that there is a 
provision made forthem, provision in law, but not in the 
administration. 

0 Under what circumstances do you provide cash 

alternatives? 

A I provide cash alternative wherever I find 

there is no conviction showing. If, for example, I believe 

$5,000 is the propet bail for a person. I’ll give $50.‘ cash 

■> 
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alternative, but if this Is a conviction, I don't give each 

I 

alternative. 

q I see, and at the preliminary hearing, did you 

receive additional information from pre-trial services agency^ 
A Yes, always. The pre-trial services agency is 

extremely good in this respect. They give us an up-date j 
of information. They give us further verification. They 
give us dispositions. They give us a great deal more informa¬ 
tion at the time that the case comes to the preliminary hear- 

\ 

ing than they could have given. No, I shouldn't say could 
have. — That they did give at the arraignment. 

q And do you Know why they are able to give you 

more information at that stage of the arraignment? 

MR. HOFFMAN: Oh — 


THE COURT: Sustained. I think it's pretty 


obviouf 


MR. LATIMER: I'll withdraw that. 
(Continued next page.) 
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Booth-direct/Latiraer 

Are you familiar with Legal Aid Coranunity 


Very much so, 


0 And con you tall us what typa of information 
they provide you with? 

A The Community Defenders' office is unique. I 

don't think there are more than two or three of them in the 
entire City, it's an experiment right now, but it's an 
experiment working well in Brooklyn. They haye an office in 
Bedford-Stuyvesant staff*, by several lawyer, and clerical 
people. They are able to get out into the community immediate¬ 
ly and get information to me at the preliminary hearing and 
sometime, at the arraignment and always at sentencing. They 
give me a pre-sentence report in writing which I always 
appreciate, because rather than to have to rely upon the 
probation report, you have somebody else who has input as to 
the defendant and makes recommendations as to possible 
sentencing. That's something I don't get from anybody else, 
private lawyers or anybody else at all. 

Q And the bail information that they are able to 

provide you with at the preliminary hearing, do you get that 
from any other sources? 

A Seldom. Or.ce in a great while I get it from a 

Legal Aid attorney other than the Community Defenders' office. 
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And? 


A Excuse me, I get written Information from the 

Community Defenders' office at the hearing stage which I do 
not get from anybody else. 

q And is this helpful to you in bail determination- 

A It certainly is. 

q Now, you testified that every time the case is 

called, you make a bail review? 

A Yes. 

q Do you do that whether the case is adjourned or 

whether it's a preliminary hearing? 

A I do this in every case whenever a person comes 

before me. I believe I have a duty to examine bail. 

0 And again, if you know the practices of the 

other judges in the Criminal Court —* 

MR. HOFFMAN: Your Honor, I object to this on 

the grounds of materiality. 

A I don’t know. 

TOE COURT: Well, I think the witness — 
q NOW, could you, basad on your information and on 

your sxp.ri.nc. in th. Criminal court, t.11 us th. r.app.aranc 
rat. of poor people as opposed, who represented by Legal Aid 
or 181) as opposed to people able to obtain private counsel? 

A Yes. I think I can. I think that from just an | 
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overall view without giving statistics, people tend to return 


just as well whether they are poor or rich. As a matter of 


fact, I know some case where people who are rich did not 


appear. Mr. Beryl (phonetic), for example. 


THE COURT* Well, that's the special case. 


A man up in Massapequa put up a half million and 


want to Mexico. A person on welfare can't get out and shows 


up. That's been borne out by experience. 


And in terms of people released on their own 


recognizance, what is your experience with their reappearance 


rate? 


They generally show up. As a matter of fact, in 


API, I find that because I have a policy whenever people cor * 


in late of putting them in the pen and letting them sit there 


all day and get excuses from them later, they don't even show 


up late. They show up or time. We have one warrant iscued a 


day, maybe other parts have ten, twenty warrants issued a day. 


Are you familiar, are you familiar with any 


directive pertaining to automatic bail reviews of people in 


the Criminal Courts? 


Yes, either Judge Roth or the present adminis¬ 


trative judge. Judge Sanderfor (phonetic) has set up a 


directive to have all criminal parts directing the administrative 


judge, in each borough to review bail. 




S 







75 




Booth-di rect/Latimer 


\ 


. 

And are you familiar with the bail reviews that | 


are conducted in the Brooklyn Coxirt? . 

A Ves, I have the papers sent to me after Judge 

Glower, our administrative judge, has reviewed bail, and if 
there is an endorsement by myself adjourning a case from one 
date to another, in between that time, there is another 
endorsement by Judge Glower, and I talk to him about it. He 
has a batch of cases that come befora him regularly once a 
week, I believe it is, and he looks through them to see if 

there is any reason for changing bail. 

Q So, do you know appro* lately how many oases he 

reviews at this? 

A I don't know whe exact number, but it's a huge 

amount, maybe a hundred a week or more. 

q And does he ever call the attorneys in for these 

conferences, if you know? 

THE COURT: If you know. 

MR. HOFFMANS Well, — 

A I have talked with Judge Glower, and he goes 

through them without the presence of counsel. 

q So that his review is juet on the papers? 

A Precisely, on the papers alone. He will make 

notations, and I have seen th« notations on t-e papers that 
cos* before no. Defendant has a Supreme Court hold. Defendant 
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has a Grand Jury hold or soma other information which would 
indicate that there ia really no reason for changing the bail. 

Q Does he often change the bail on these 

do termination!.? 

A I have not seen any that he changed. He may havo. 

Once that comes before me, I have not seen any change. 

Q Now, Judge Booth, are you familiar with a case 

that was pending in the Appealate Division, First Department, 
Bellamy against the judges? 

A Which I was named as a defendant, yes, I am. 

Q And have you read the Legal Aid memorandum in 

support of this? 

A Yes, I have. 

MR. HOFFMAN: Your Honor, I don't know what the 
relevancy 

THH COUTvTj Well, let's wait for the next question. 
0 Based on your experience in the Criminal Courts 

in Brooklyn, do you consider that the conclusions reached by 
the Bellamy stvdy are valid for — 

MR. HOFFMAN: I object. 

THE COURT: I'll sustain the objection to that. 

I dc 't know what the report is. 

MR. LATIMER: Your Honor, I believe that the 
raport in the Bellamy case had been introduced at a 
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prior hearing in this case. 

THE COURTi I have a lot of papers, I know. It 
nay include this, but you better ask him about a 
particular conclusion and what he knows with respect to 
it. 

MR. LATIMER* OK. 

BY MR. LATIMER* 

Q The Bellamy report., among other things, conclude)i 

that defendants who are releasee, at arraignment or early in 
the criminal process, are likely to stay out of jail pending 
disposition of their cas< . Do you agree with that corelusion? 

A Yes, certainly. 

Q Your observation? 

A People who come in fruit, the street generally 

stay in the street. 

Q And what about somebody who conies in the Court¬ 

room from tfc* jail? 

A Generally stays in jail. 

0 And do you treat people who come in from jail 

the same, or do you regard them the same when they come in 
from the jail or the street? 

A There is a tendency on my part to have to fight 

to treat each the same. You have to recognize the fact that a 
man it 'ail has just as much reason to be given consideration 
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•• « man who U not in jaii. «M you h.v. to k«p that in 
mind nil th. tin., and i *>. , h.,. ^ ln jaU fmr ^ 
■yself. 

Q It takes a conscious effort on your part? 

A It certainly does. 

the wthess, in Jail for clvll rlght , actlyltl ^ 
Judg., in Jaaalca, in Rochdala Village incidanta, and 
»<ian I ni tha haad of ll.a.c.C.P. out thara, Gaotgia, 
Mississippi and South Africa. 

the COURT* Hoe much more have you? 

MR. LATIMER, Just a couple more questions. 


(continued 


on next page) 
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< 

Q Did Bellamy'« study also conclude that persons 

who are out on the street during the pendency of their cases 
will more than likely receive a sentence of probation or 
other sentences that do not require imprisonment or will 
receive less harsh sentences than somebody who has been in 
jail for a period of time awaiting trial? Based on your 
experience in Brooklyn, can you comment on that conclusion? 

t 

MR, HOFFMAN: Your Honor, I object to that 

unless the witness — 

THE COURT: I am not sure how much it proves, 

but I'll accept the answer. 

A I would give the same answer to your other 

question. I think that's true, that that is the trend. 

Q And in your own practice as you have, have you 

been able to, have you found that true in your own sentencing 
in your own dispositions? 

A Yes, there are cases in which I have put a man 

in jail when he comes before me on parole or bail, but 
generally when a man is out on parole or bail, he doesn't go 
to jail and, not only myself, everybody in the system tries 
to find a way to keep him out. 

Q what about the man that comes before you who is 

in jail? 

A There is less assistance from anybody to let him 
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out in the street. 

Q O.K. Now, are you familiar with the Supervised 

Relief Program of Pre-trial Services? 

A Yes, I certainly am. 

Q Do you find that to be a valuable tool in your 

handling the case? 

A Yes, I certainly do, just as all other program¬ 

matic diversive acts and programs. 

Q Can you tell us why? 

A Because if you have somebody who is responsible 

for a person in the street, and if you have someplace for 
him to go, something for him to do, he is likely to return, 
and there is rehabilitation started already, if rehabilita¬ 
tion is the goal. Certainly that is the beginning of rehabil¬ 
itation when you can put somebody in touch with somebody else 
who is going to be able to help him, and I think that's much 
more important, the diversionary practice of the Legal Aid 
Society, of the Pre-trial Service Agency, of the various 
drug programs. There is a Mr. Bernard Ragonvania (phonetic), 
clerk in AP-2, Brooklyn. He deserves a great deal of credit. 
He and his wife work for *othing — 

THE COURT: ju are getting a little beyond. 

A Very fine program. 
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THE WITNESS: Sorry. 
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81* 

3 Booth-direct 

MR. LATIMER: Judge, I ha re no further ques¬ 
tions . 

THE COURT: All right, do you want to cross? 

I would like to excuse Judge Booth befc ^ adjourn 
for lunch, possibly. 

THE WITNESS: We had a bomb scare at Criminal 
Court. That's how I was able to get out. 

THE COURT: We have them here also. 
CROSS-EXAMINATION 
BY MR. HOFFMAN: 

Q There is a substantial reduction of backlog in 

Criminal Court in the past two years? 

A There certainly has been. 

Q Will you tell the Court the order of magnitude? 

A I believe we were at a backlog of 13,000 about 

four years ago, down to about five now. I think that's pretty 
nearly accurate. That's reflected throughout the city. 

Q How can bail be reviewed in Criminal Court 

before it gets transferred to Supreme Court? 

A Each time it comes before a Criminal Court trial 

before myself it's always reviewed. That might mean, three, 
four times. 

Q So that a defendant while his case is pending 

in Criminal Court has opportunity for constant bail review: 
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is that correct? 

A Every time his case is brought to the Court, in 

addition to that, once a week or with some regularity Judge 
Grower makes that mass review I mentioned before. 

Q Now, when an attorney appears bef 'ou at 

arraignment, and question of bail arises, do ijestion the 

defendant? 

A I don't question the defendant, no. I insist 

that the defendant speak not at all, and I remind him that 
anything he says can be held against him. I don't want him 
to talk, but I do ask through his attorney for information 
about the defendant or from the defendant, and he speaks 
through his attorney. 

Q If the defendant wishes to address you about 

his family situation or his employment situation not with 
reference to the crime, would you permit the defendant to 
address you? 

A I certainly would, if his lawyer agreed. 

Q And on occasion, have you permitted defendants 

to tell you something about their family background? 

A Yes, I have. 

Q Now, if a defendant brings his employer to 

Court or his parents to Court, do you believe it's necessary 
in that situation to conduct an evidentiary hearing? 










78 


83A 




’ II 

A 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


5 Booth' cross 

A I think an evidentiary hearing is essential at ( 

all times merely because of the oath, and you know. I have 
found, for example, a prostitute will bring in somebody she 
says is her husband when, not in fact, is he her husband at 
all. 

Q Do you make it a regular practice to swear in 

I 

family members or employers when they appear before you at 
arraignments? 

A No, I have never done that. Maybe that's what 

I should do. , 

Q Now, sitting as an arraignment judge, approximately 

what percentage of the defendants that appear before you are 
released either on bail or parole, and what percentage of the 
defendants are remanded to jail? 

A I would say probably very few are paroled, 

very few put bail and whether they make bail is another ques¬ 
tion. I don't really know. Immediately, not many make bail, 
but then either the same night or next morning, bail is made, 
and I believe maybe half of them are paroled or bailed. 

Maybe half, that's just a wild figure. 

Q And at the time that the defendants appear before 

you at the preliminary hearing which may be three days or 
nine days or 12 days after the arraignment, at that point what 
percentage of defendants have been released on some form of 
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* 

recognizance or bail, and what percentage of defendants are 
still in jail? 

A That's what I would say about half. 

I would see if the first time after arraignment. The 
first time after arraignment, I find about half who are out 
and maybe after that first time there may be a few more becaus 
of additional information which we get. It may run up to 
two-thirds out. 

Q Now, when a defendant is brought to you, before 

you at arraignment and the man has been in jail, what are the 
reasons that the defendant has been in jail prior to the 


arraignment? 


Primarily because he can't make the bail even 


if it's $50. In many cases they can't make $50. 

I had it today. A man was there; could not make $50 
bail. I parole them today generally because they don't have 
the money or sometimes they have the fee for the bondsman but 
don't have the security. That's mostly what it is. 

Q Well, speaking about cases where a defendant is 

brought before you for the first time at the arraignment, are 
there other legal reasons why defendant may be in jail other 
than having nothing to do with his financial ability? 

A There are sometimes holds on him from other 


courts, and there are sometimes a parole violation, as a 


result of the arrest 
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Yes, there are other reasons. 

Q Judge Booth, if a man is, has a parole violation 

warrant lodged against him, would you be as likely to baxl 
that defendant as someone who did not? 

A I will set bail in accordance with the charge I 

have before me, and the parole violation board holds him 
until he gets a chance to have a hearing on that. I don't 
recall the parole violation, if it arises as a result of 
this arrest, I don't use that to determine what the bail shouL 
be in the present case, because I don’t think I should. 

Q Would you be influenced by the fact that the 

man has a prior feiony conviction? 

A Absolutely, always. 

Q And if a man is under indictment in another 

county and brought before you in arraignment, would you be 
influenced by that factor? 

A To a lesser extent because it's only an indict¬ 

ment. An indictment doesn't mean conviction. I have to 
always remember that. 

Q What are the reasons why defendants request 

adjournments at the preliminary hearings? 

A Defendants who are represented by private 

counsel request adjournments because of non-payment of the 
fee, sometimes; who are represented by the Legal Aid Society 
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because of continuing investigations. They are not quite 
ready to prepare for the hearing. Most times it's for that 
reason, or thirdly, I just remembered something, because of 
the possibility of some kind of diversionary program that is 
being worked out for the defendant. 


(Continued on next page.) 
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2 Q Would you say in thosa cases that the ndjournmen 

#11 3 of tha preliminary hearing might ba to the benefit of the 

4 defendant? 

5 A Sometimes. Most times not, where there is a 

6 question of the fee of an attorney. It's not to his benefit. 
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Q But if the case is subject to further investi¬ 

gation, would you say? 

A Yes, yes. I had one today in which they are 

investigating the possibility that the car in which a man was 
riding and was charged with grand larceny may have been 
properly in his custody. That's a subject of investigation. 

I 

It was put over to 2s00 o'clock to get more information. 

Q What weight do you give to the recommendation of 

the District Attorney on bail? 

A I give the same weight that I would give to 

recommendation of any counsel. 

Q So that the District Attorney's recommendation 

then carries no greater weight than the recommendation of the 
defendant's lawyer? 

A Other judges have told me otherwise. 

Q I am speaking about your practice. 

A Myself, no. That's correct. 

THE COURTs Any other questions of Judge Booth? 

» 

* 

MR. WEBERs One or two questions. 
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i 

A (continuing) That was ths State and now it'* th^ 

City, 

CROSS EXAMINATION 

I 

BY MR. WEBER* 

Q I am going to ask you a question on ROR practical. 

You stated there were about 24 items per sheet. 

A Yes. 

Q You mentioned you checked each one you went 

through? 

A I certainly do. Every little one of them. 

Q And do you check to see, let's say, if there is 

a phone number after an address or phone number of the employer? 

i 

A Yes, I do, and sometimes I will have the case 
called again so that a telephone call can be made to give the 
verification that we need. 

Q You made a statement most were not verified. On 

those you find that were not verified, did you find they were 
not phone ntsnbers to enable the ROR individual to call them? 

A That's true. 

Q So that would not necessarily be the problem. 

There is no number furnished by inmates or defendants to be 
able to verify it? 

A Yes. 

I 

Q Row long would you say it really takes you to go j 
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through all this procedure checking ROR fores? 


A couple of minutes for the entire arraignment. 


It's a natter of a couple of minutes. 


And how much time were you able to give to ROR 


report? 


A Scanty. 

MR. WEBER* I have no further questions. 

THE COURT* Judge Booths the big question, about 
the fact probation is more likely if a person is 
released in the beginning. To what extent does that 
depend on the fact that somebody placed in jail is more 
likely to be a person with a record, a person against 
whom there is serious proof and the ones in jail may 
include a greater proportion of guilty ones? 

THE WITNESS* Except for the fact that the 
Bellamy report which I did react — I read thoroughly-— 
shows that people with the very same background have 
had different results by reason of being paroled or 
bailed. I don't specifically have cases, but I do know 
that this has happened. 

THE COURT* All right, anything more? 

MR. LATIMER* Yes, your Honor. 


(cortinned on next page) 
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REDIRECT EXAMINATION 
BY MR. LATIMER* 

Q You stated there has been a induction in backlog 

over a couple of years? 

A Yes. 

Q In your opinion, should there be a backlog? 

MR. HOFFMAN* I object. 

I 

THE COURT* Sustained. You might ask ho* many 
cases were disposed of over a year, so I could tell wha 
five thousand means. 

the WITNESS* I don't know the amount. Judge. I 
know my part, API, where I sit usually has at least 
fift Y ca>M on each day, and that's seven days a week. 
THE court* Fifty cases a week? 

THE WITNESS* No, two hundred and fifty cases a 
week, fiv days, if you multiply that by the five AP 
P®*** that ws have got. You have got a large number of 
oases, now a five thousand backlog, I think we handle 
— this is just an estimate. I think we handle about 
thirty thousand cases a year. 

THE COURT* You are much store up—to—date than 
the Supreme court? 

THE WITNESS* Yea, we are. Oh, yes. That's 
most important. Most of the newspapers don't mean that. 


1 

















86 


90A 


Booth-redirect 


They speak of criminal term whan they mean criminal 

I 

term of Supreme Court and that slanders us. I mean,not 
the judqes. 

THE COURT: I won't tell that to Judge Brownsteiiu 
THE WITNESS: I think ha would agree they should 

make a distinction between criminal court and criminal , 

| 

term of Supreme Court of New York, and they don't make 
that distinction most times. 

BY MR. LATIMER: 

Q Judge Booth, you testified both on direct and 

cross there is constant bail reviews as cases go through the 
Court. Is there always new information at these bail reviews? 

A Not always. I think though that the fact that a 

day or two is passed and a week passed is new information to 

I 

me. I take that very heavily. I don't know how many other 

judges or if other judges do the same. 

q Have you ever had occasion where a case has not 

been reached on your calender, then adjourned for a day, two 
or three days hence, a lawyer has come in to you saying, I 
have some new bail information, and would like to do something 

for this person now. 

A I would advance the case, tell him to go to the 

i 

j 

Clerk of the Court, ask that the papers be advanced so I take ! 
the bail application. I have done that. I do that every day. 
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Booth-redirect. 

Q This is, of course, if the attorney has new 

t 

information to present to you? 

I 

l 

A Yes. 

Q Now, you also — 

| 

A And that's done without the presence of the 

defendant, because he can't usually be produced at quick notics. 

Q But you will, if the facts merit it, you will 

make arrangements to have him released? 

A We send in a superceding commitment. That 

commitment shows a new bail, and he may then be released. 

Q You have also testified about defendants 

I 

requesting adjournments before the preliminary hearing. How 
often are the adjournments requested by the District Attorney? 

A Equally or maybe even more, because the i.bsence 

! 

usually of the complainant or the absence of the report from 
the ballistics department or from the chemical laboratory 
because of the absence of the officer in some cases. 

Q Are you familiar with the term, final marking 

adjournment? 

A Yes, I use final markings always, and I have a 

reputation, and I do respect those final markings. Many judge! 
do not. They mark it final. I have seen papers marked final. 
People, adjourn again, then final. People again, adjourn again 

• • 

When I was a lawyer for seventeen years I said I wouldn't do 
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! 

that and — 

• 

3 

MR. HOFFMAN* Your Honor, I object. 

4 

A — (continuing) — and I don't. 

5 

THE COURT: Do you have any more? 

6 

MR. LATIMER: Just one question. 

C 7 

Q Have there been occasions where you have 

8 

remanded a defendant because he has incomplete information and 

9 

where if you had had a more thorough report on his bail facts. 

10 

you might have paroled him? 

11 

MR. HOFFMAN* Objection, your Honor. Speculative,, 

12 

THE COURT: Speculative. I'll sustain it. 

13 

MR. LATIMER* I have nothing further. 

14 

THE COURT: Anything more? Thank you. Judge 

15 

Booth. 

16 

We will adjourn until ten minutes after 2*00. 
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AFTERNOON SESSION 


THE COURT: Go ahead Mr. Alta nan. 


MR. ALTERMAN: Your Honor the plaintiff calls 


Judge Brownstain. 

IRWIN BPOWNSTEIN, Justice of the Supreme 

Court of the State of New York, Kings County, called 
as a witness, having first been duly sworn by the 
Clerk of the Ccurt, was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY MR. ALTERMAN: 


\ 


Q 

subpoena? 

A 

Q 

Court? 

A 

Q 

A 

Q 

judge? 

A 

0 

A 

years. 


Judge Brown8tein, are you appearing here by 

Yes. 

And are you currently a judge in the Supreme 

Yes sir. 

For how long have you been such a judge? 

Five and a half years. 

And prior to that time, were you a Civil Court 

Yes. 

And prior to that time, what did you do? 

I was a memeber of the State Legistature, sever, 
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Brownstein-direct 


Q Before that? 

A Assistant corporation counsel for five years. 

Before that I was a clerk to Chief Judge Conway, Court of 
Appeals. 

0 So you are familiar with the Criminal Justice 

system as it exists in the county? 

A Yes. 

Q Okay. Do you do arraignments. Judge Brownsteir? 

A Yes, I have. 

Q And over the course of you sitting as a justice 

of the Supreme Court, can you estimate how many arraignments 
you have done? 

A Approximately, well over a thousand, perhaps 


1500. 

Q And how often do you sit in arraignments? 

A Well, I sat in the arraignment part last 

December. I sat there again this June and before that I sat 
perhaps once or twice. 

0 Now, when a defendant comes before you for 

arraignment on indictments in Supreme Court, what papers do 
you have in front of you to make a bail determination? 

A Generally, and this is not always the case. 

Generally I have the lower court papers which consist of 
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affidavit in Criminal Court, the yellow back which tells me 
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the process that has already taken place — that is the 
lower court arraignment. The bail that was fixed in the 
lower court, whether or not a hearing was conducted, and 
that's attached to a Vera form and sometimes, well not 
sometimes, but whenever I have that, I have a NTSIIS report,^ 
Criminal Justice Service report known as the yellow sheet. 

I also have — I am sorry, I also have the indictment in 

| 

the Supreme Court. 

Q Do you set bail on each person that you arraign? 

I 

A I either set bail or remand the defendant 

depending on what is charged. 

Q When you arraign someone, what information do 

you fe 1 that you need in order to set or make an adequate 
determination as to bail? 

A Well, the Criminal Procedure Law requires that 

I attend to certain elements and facts not exclusively, but 
at a minimum in the nature of the crime, probability of suc¬ 
cess of the District Attorney in his prosecution or probability 
of success of the defendant in his defense, the prior record 
of the defendant, his works in the community and principally 
the likelihood of his returning to Court consistent with 
either bail or parole. 

Q Do you ever know from the Court papers the 

reasons why judges are setting bail in the lower court? 
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A I can only guess at it. I have never seen a I 

paper endorsed as to why a certain bail was fixed. 

THE COURT* I see we have our court reporters 
here. I am afraid Justice Brownstein with the Jury 
waiting — recess. 

(The proceedings were interrupted in order to 

I 

read back to the Jury in another proceeding.) 

THE COURT: All right Mr. Alterman, you may 

continue. 

BY MR. ALTERMAN: 

q Judge Brownstein, you testified that when you 

gets arraignments in the Supreme Court, there is certain 
information that is available to y>u at that time, the 
ROR report, the Criminal Court complaint, the yellow sheet 
and other data. Is that information always available and 

always filled out completely? 

A No, it isn't. It's a rare occasion when the 

yellow sheet, the NYSIIS report contains dispositions. I 
think it's terribly unfair to a court, to the District Attor 
ney and to the defendant to have me attempt to fix bail 
because a man has been arrested a dozen times. It may very 
well be that what appears to be a dozen felony arrests were 
in fact either dismissed as the arraignment, disposed of as 
misdemeanors or offenses or violations. I have to rely 
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entirely upon the defendant's information which may or may 
not be accurate, because frequently defendants do not know 
a conditional discharge is not a dismissal. I don't know 

I 

whether he has a prior felony conviction, and he may not 
know that, so it's infrequent, and I have recommended it 
on many occasions, a very simple way to cure that. After 
having spent millions of dollars for a computer which works 
very slowly, doesn't seem to contain the information that 
we want, when I sentence a defendant, I have a probation 
report, the second sheet of which contains a full record of 
the defendant. The probation department puts in thousands 
of hours just accumulating this information. It describes 
the date of arrest, the nature of the crime for which the 
defendant was arrested, the disposition of the case and 
sentence, so that if there were a plea to a lesser degree 
of the crime that would be there, and the sentence would 
be there. For example, when this information is made avail¬ 
able to me, I might be aware for the first time as happened 
to me today that a defendant is being sought elsewhere. He 
may be in violation of probation, violation of parole. I 
haven't any idea from the present information that that's 
so. Now, if we took that second page of the report and 
Xeroxed it and sent it to Albany to the Criminal Justice 
Service and put that into the computer, the next time the 


7 
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next time the man was arrested I would get a pretty fair 
picture of what his record war., fairly. I don't mean a 
fair picture, but a qood pictxire, what it is in a fair way. 

Q Would you then sentence a defendant is that 

information was missing? 

A If it's a serious oharcre, if it's a Brooklyn 

case, I ask the District Attorney to check it. The District 
Attorney has been very patient with me, and other judges in 
that respect. Sometimes it takes more than two days. I 
am compelled to arraign a defendant in what is the best poss 
ble way nevertheless unjust. 

0 Against who? 

A Unjust against defendant. If I find on the 


veilow sheets that there is an arrest for murder or rcbhery 


or rape, there is a flag that goes up. It's suggestive. You 
can't avoid it, and your concern is what happened to that 
case. Is ho a second felony offender? Me may be a fourth 
felony offender? In he wanted for a violation of parole? 

Now, there is a way that you can avoid making serious mistakf 

* 

I have employed this technique and other judges have. If 


s. 


a defendant is incarcerated when he comes to me for arraign¬ 


ment, there is a card that travels with him called, referred 
to by its color, the orange card. This is a correction 
Department record and generally but not always there is a 
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list of any other holes, any of the cases, warrants, for 

example, parole, probation warrants which are listed in a 
iittle box on that card. It will also tell me what other 
court appearances he has made. Now, this is invaluable 
both at the arraignment and at the very disposing of the case. 
I don't think it's fair to a defendant who might have two, 
three cases in Criminal Court, one up in the Supreme Court 
to take a felony plea and let those three cases hang out. 

It's a terrible duplication of work for the District Attorney, 
for the defendant and for the Court, so at the time of dis- 

a 

position if I am aware of these cases before the plea is 
taken, the District Attorney frequently will consolidate or 
cover other cases. 

I had a case today for sentence, the defendant 
came in. I got the probation report and for the first time 
learned there were three warrants for him in the Children's 
Court. He is sixteen years old. Now, it really is patently 
unfair for me to place a young man like this on probation, 
and then have the probation officer tell me incidentally 
you have you know two or three other matters which are pend¬ 
ing in Queens and Brooklyn and have him then committed for 
some reason or another. It makes no sense to do that, so 
having this information on arraignment is absolutely essentia!.. 

Q How about having this information available at 

the arraignment in the Criminal Court, how essential is that? I 
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MR. HOFFMAN: Objection, your Honor. 

THE COURT: I guess the judge said in Civil 

Court. 

THE WITNESS: I said in Criminal also. Civil 
Court judges also set in Criminal frequently. At 
the time I was in Civil, I set in Criminal. 

A I think it’s no less essential. As a matter 

of fact it's probably if not more important or equally as 
important. It's more important for me to kn ow at the time 
that I arraign a defendant what the bail was in the lower 
court, because the District Attorney frequently and almost 
more than the majority of cases will ask that the same bail 
be continued. 
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So if the guy is in he stays in? 


I 

t 

I 


A Wall, whatever the consequences is, the most 

natural thing to do if you are trying to get through a 
calendar of fifty arraignments, is to say, okay. Soneday 
I'll continue presuming that an effort was made in Criminal 
Court to make a just and fair fixation of bail. 

Q How important do you think the initial setting 

of bail is in Criminal Court? 


A Very important if our practice is to continue i 

bail, if there was an error in the Criminal Court, that 

error is continued right throughout this time in Supreme 
Court. 

Q You think it would be helpful for indigent 

defendants to have an evidiciary hearing in Criminal Court 
with respect to bail? 

MR. HOFFMAN: Your Honor, I object to all these 
questions. 

THE COURT: I am not sure how much this opinion 
really has to do with the Federal constitutional 
rights, but I'll receive it. 

A Of course, it would be helpful. Whether it's 

realistic is another question. In Part 1 in King's County, 

I may have 120 cases on in a day. That is another way to 
handle it. 


25 


Q 


What is that? 
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A Well, we now have the Vera reports. I don't 

know how much time this allowed inthe investigation of the 
information, but I have seen oh hundreds of occasions, 
hundreds of occasions, checkmarks on the form, unverified, 
employment, roots, let us say residence unverified, relation¬ 
ship, family unverified. This operates against the defen¬ 
dant, although I must say in all fairness, we have them 
qualified for ROR based upon unverified information. The 
red flag is when they make no recommendation. Then you 
know if there is no recommendation forHDR, they want you to 

keep him in, but wouldn't if be better if they spent a littlo 
more time trying to verify. 

0 Is the information generally verified when, you 

get into Supreme Court? 

A I would say perhaps better than half of the 

time it is, but almost the balance of that is not verified. 

0 now much, how important can you consider the 

cr. tor; t forth i* Section 5: <5 of the CPL which is the 
hail section? 

MR. HOFFMAN: Your Honor, I object to that. 

The statute speaks for itself. 

MR. LATIMER: I am asking Judge Brownstein. 

THE COURT: No, the statute has a lot of dif¬ 
ferent factors to consider. I'll bet Judge Brownstein 
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give hie weighing of them. 

Q What is the singlamost importnat factor in 

you setting or considering bail if there is one? 

A The nost single isf>ortant factor is the return 

of the defendant, but in fairness, I am sure you recognise 
that fixing bail is a very subjective thing. The statute 
precludes our consideration of whether or not a defendant, 
if he is released will commit another crime. We are not 
allowed to consider is he a danger to the coununity and him¬ 
self. Up till 1970 we could but we are not now. 

Whether the statute bars it or not, there isn't a 
way in the world you are going to tell me a judge to erase 
from his consciousness or subconsciousness his fear that if 
I release the defendant he is going to go out and do it 
again. 

Mow, the Family Court Act allows for this and the 
New York State Criminal Procedure Law formerly allowed for 
it. Now, if it were amended and allowed for it practically 
8peaking with the limitation of time, I think we would get 
a better setting of bail as to those defendants not dan¬ 
gerous to themselves. 

Q Do you think if more information was available 

to Supreme Court and Criminal, that more d* fend ants could be 


released? 
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MR. HOFFMAN: I object. 

A Tea. 

MR. HOFFMAN: I object. That's speculative. 

THE COURT: I am not sure what I mean to do 

) 

about it. 

Q Why? 

THE COURT* What I'm going to do after I get 
in all this testimony, Mr. Alterman, I suppose — 

MR. HOFFMAN: Wait until Judge Brownstein has ' 
testified. I'll let him answer. 

I 

A I tried on two separate occasions and experi¬ 

mented with a — Court's applying certain things first of 
which was to dispose of an enormous calendar. 

Q What did you do, what did you do with the 

experiment when and under what circumstances? 

A In December, 1972, and in June of 1972, I 

took my courtroom to the jail. Now, I did that. In June 
of 1972 — 

0 Why did you? 

A I was about to go on vacation, and I had a 

three-week, and Judge Damiani and I talked. We had either 
six or eight hundred conference cases backlogged. We had 
Part 1A and Part 1AA and I offered to set at Part 1AAA. The 


25 


problem was that we didn't have space in the courthouse, so 
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I took the conference calendar of 1AAA over to Part 1A, 

arraic ment jail court loom, i did it for a host of reasons. 

/ 

Important first of all was that we couldn't house those 
defendants that I was going to see in the pen. There is 
no room for them, if you have two conference parts and 
arraignment parts, there is no space to put the defendants. 
Secondly, I would have less time, less of the hard time 
finding defendants. If I knew they were supposed to be in 
the Men'8 House of Detention, if they weren't produced for 
one reason or another, I could jend the officer back up to 
look for them, and we did that at the end of each day. We 
had four or five people who were according to correction. 


lost. 


Courts 


Does that happen very frequently in Supreme 


It formerly did. We are having much less of 


that since we have the 299 cards. 


part? 


Does the same thing hold true in the arraignment 


No, the arraignment part— 


0 Why? 

A I frequently had to issue warrants for -- when 

I knew they were in correctional institutions. Couldn't find 


them. The only way to find them was to drop a warrant on 


* 
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Is the warrant ever vacated? 


A Certainly. It isn't a question of being vacated 

when we know he is in jail. If a bail of $50,000 is fixed 
on a man unemployed who has no work, we know he is in jail. 
Correction doesn't know where he is, so after a third time 
of not producing him, we issue a bench warrant. The warrant 
is filed with the Correction, and they find him. 

Q How many times does this happen? Is it a fre¬ 

quent occurrence? 

A Perhaps a half dosen times, three timoa a 

week when I set there. Now I took the conference part to 
the jail, and the result of what happened was I think as a 
result of other things I did, for example, we had the New 
York Lawyers Committee for Civil Rights under law available 
to us. We were able to get them to come down to the jail. 

I called Marty Mayor at the addiction services agency and 
asked him to come down with a couple of people who could 
interview defendants. We had, as the result of ASA coming 
in, we had people from Phoenix House, Daytop, Odyssey and 
other. I was able aside from disposing of the calendar which 
really was my first motivation to try to get those cases con¬ 
ferenced. I began to get the feeling that there was a lot of 
people in jail jn that calendar who whether they pleaded or 


not really could have been placed under supervision and taken 


* 
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2 

off the jail pending trial or sentence, and on the conference 

i 

3 

calendar I thought it was a rather successful attempt. 


4 

Later in the year, I had a trial calendar. Now, this I 


5 

was going to be a little more difficult because I 


6 

had 360 cases on ray calendar in Part 7. About 250 of which 


7 

were jail cases. Now, it's unrealistic to think that you 


8 

know that those cases cam ever be tried. If we were to 


9 

try one a week, it would take seven years to try. 


10 

THE COURT: How could you have 300 cases a 


11 

piece when there are twenty parts? 


12 

THE WITNESS: We have thirty parts now, but 


13 

we had less parts then. 


14 

THE COURT: All right. I interrupted you. 


15 

A It's a classification of parts that causes the 

16 

backlog. It's because it was a Legal Aid part with both 


17 

jail and bail, and it was a traditionally heavy part. I 


18 

took the 250 jail cases over to the jail during Christmas 


19 

holiday, and in the eight days I saw everyone of the jail 


20 

defendants and almost every bail. 


21 

Q How many people got out as a result of the 


22 

conferences? 


23 

A Of the 250, there were dispositions in 60 cases, 


24 

is to say pleas of guilty. In addition interspersed 


25 

with those who pleaded guilty and those who did not, those 
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who wanted trials, I was able to parole forty people. 

0 Out of the forty? 

A But I paroled each of them under supervision 

of either a drug agency or the New York Lawyers Committee. 

0 Out of the forty people how many subsequently 

reappeared for trial, if you know? 

A I think all of them exce pt the first one. 

The first man I paroled was being taken to a drug treatment 
program, stepped on the train, and when the door started 
closing, stepped back off the train. The counsellor for 
the drug program was on the train, and he was not. He was 
arrested the following day. I asked the Police Department 
could they help us find him, and I must say that he appeared, 
but not quite voluntarily. 

Every other of the defendants, I had no problem with. 
Occasionally I am sure that there might have been one or two 
who split, people who didn't return, butuultimately they came 
back. 

(Continued on next page.) 
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q Wh&t role do you think an agency like Pre—'TriSi. 

Services could play in both alleviating congestion in trial 
and also getting people out on the street a little earlier 
in the process? 

MR. HOFFMAN: Your Honor, I object to that. 
That's a question directed to the performance of 
another agency. 

THE COURT: Well, it's an agency that’s 
supposed to be helping in the judicial process, and 
we shou look at the whole thing. 

I'll overrule the objection. 
q And when should they get into the process, 

Judge Brownstein? 

A Well, examining what we have today, the Pra- 

Trial Services Agency was funded with I think $996,000? 
almost a million dollars. I don't know. I get the statis¬ 
tical report every week. I don't know how many people there 
are under supervision. I’d like to soe them in ether parts 
of the country involved with perhaps more serious crimes, 
and I understand the reluctance of PTSA to get involved in 
more serious crimes. 

THE COURT: Are they only in the Criminal 


Court? 


THE 


WITNESS: No, they are in Supreme Court, 
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but today I had the first murder case where I paroled 
a defendant to Pre-Trial Services. 1 got a favorable 
report from them. A man with no prior record, he 
was charged with murdering his wife. He worked all 
his life. He was a responsible person and is charged 
with an A felony, but he's been offered a plea to 
less than an A felony, manslaughter in the first 
degree, which would give me great discretion, if he 
took the plea, not to send him to jail, if 1 aH"'* 
want to at all or to send him to jail for much less 

time than 15 to 

PTSA today I think took the first murder case. 

Q O.K. 

A i'd like to see them involved at the very 

moment of arrAst. 

q Why so? 

A well, we don't afford a defendant except a 

limited -number through pre-trial services an opportunity 
to demonstrate pre-adjudication before a finding of guilty 
either by conviction or after trial or by a plea. We don't 
afford defendants generally an opportunity to prove to the 
court that in the tl~ between arrest and sentence, they 

had made some progress under supervision. 

I have had some marvelous results with people in thosel 
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two experiments who are in jail, who under supervision of 
New York Lawyers Committee or under supervision of Pre-Trial 
Services were able to get vocational training, drug treat¬ 
ment, marital counseling; whereas a great problem to many 
people who by the time they came back for sentencing, T 
delayed sentence. I didn't sentence them earlier. I wanted 
to see how they would do, were able to demonstrate to me 
that a jail sentence would be inappropriate, that a sentence 
of probation would be better for them. 

Of course, my sentences of probation are conditioned 
upon a harsh result. If there is a violation, my agreement 
with the defendant is whatever the maximum sentence that I 
could have imposed, I will impose, and I have a lot of 
people on probation, and I don't think I have a great many 
violations. 

THE COURT: Mr. Alterman, this is all very 
interesting to me, and I think may have some good 
ideas for the State Court, but please where are you 
driving to, as to my powers? 

MR. ALTERMAN: I will restrict my examination. 

Q Judge Brownstein, this goes right to the point. 

Have you observed as to the ultimate likelihood of convic¬ 
tions between those out on bail and those on pre-trial 
incarceration, all else being equal? Is there some 
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observation that you can make to that question? 

A well, statistically,I cannot assure you of the 

result, but my general feeling is that the man who is out 
on the street awaiting a trial will do far better in a 
trial than a mam who is incarcerated. 

Q Why,do you think? 

A Well, his resources are much more limited if 

he is in jail. If he is out on bail and if he is working, 
he can afford to hire not only a lawyer of his own choosing, 
although many on bail have Legal Aid Society attorneys 
who are good. He can hire investigators, or he can himself 
seek out witnesses. He can come in to Court looking like 
a defendant who is not guilty by reason of the way he looks. 
Many defendants coming into court from jail don't have the 
clothing. They don't have the appearance that a defendant 
who presumes to be innocent should have. 

I think it operates as a — not as a prejudice, but 
as a hurdle for a defendant incarcerated. 

Q Now, you testified that it’s very important 

as to the initial setting of ball. 

A Excuse me, can I go back just a minute? 

Q Sure. 

A I wanted to say statistically, it might show 

that the man who is in jail is convicted at a higher rate 
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than a nan who la not, bat there la another element that 

goea into that aa well, to be absolutely fair. 

If we oonaider the probability of aoooeaa of the 


defendant or the Diatriot Attorney at the tine we fix bail, 
then it ahowa that the probability of aucceaa that a nan oat 
on parole or bail is higher because a judge along the wey 
somewhere east have said to him, "The D.A.'s case is not a 
very strong one." If I'm supposed to oonaider that. I'll 
either fix a low bail or parole, but all things being 
equal, I think a man incarcerated has a percent or two 
points less. 

Q Aa a — what is tho initial setting of bail — 

mhat exactly does the initial setting of bail have on you? 

A In other words, when I testified the judges — 

you don't see judges given reasons either on records or 
papers. Nov, when you get a guy with $10,000 ball at 
arraignment, he must have been in for 45 days, so to speak. 

0 Bow do you define reasonable bail? 

A Nall, a reasonable bail, the Oourt of Appeals 

and the Federal Courts have held, doesn't bear a great 
relationship as to whether or not the defendant can make it. 

X really don't understand the concept. I know what 
it means if a defendant has a record and a defendant is 


25 


probably going to be convicted 
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If « defendant ha# roots to assura hi# return, 
fix what we believe to be reasonable ball, hot if the 
defendant hasn't any money whatever, then a dollar is not 
reasonable to him. It's reasonable to the statute, but 
not necessarily realistically reasonable. 

Q You think ell the information we are talking 

about plus the outside supervisory agencies were able to 
be there for more defendants then more people would get 
out on bail? 

MR. HOFPNARt I object to that. That's very 
speculative. 

THE COURT * Overruled. 

A If a man's family shows up, it has a great 


i 


impact on the Court. 

q Like the church people? 

A Absolutely,but most of my defendants stand 

alone. They stand with a Legal Aid lawyer who hopefully was 
the vertical system, and can say sosiething about the defendant 
that's worthy of the defendant; but most of them stand 
alone, including 16-year old kids who on rare occasions have 
a parent interested enough or who know that he is going to 
be arraigned that day. It has a great impact on a judge. 

q Bow, I think we have talked a little bit about 

bail. 
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A If a nan has PTfe a counselor frost date of 

jirrest, this nan could assist me tremendously by telling me 
first whether he has a family, if they are in ®urt, he can 
interview them, if he has the job waiting for him, if he has 
somewhere else to go except the Souse of Detention. 

0 Now, who controls the calendar in Kings 

County? 

A You i*3an trial calendar? 

Q Yes. 

A At the present tima it's the District Attorney. 

0 And how does that affect the congestion in the 

courts, if any? 

A Nell, X think it has contributed to it, but 

thatb — that error is quite at an end. I think August 1st 

t 

or within a short time after that. I am very happy to say 
that Judge Damiani's efforts to take the calendar over or 
coming through. Xt'a really the best thing that's happened. 

Q Why? 

A Why? 

0 Yes, why? 

MR. HOfFNANt Your Honor, I object. 

THE COURT: Well, if it's going -- if this is 
going to be resolved on August 1, X don't really need 
it. 
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MR. LATIMBR: O.K. 

THE COURT* I thought you v«rt in a field 
where the Court of Appeals would not let me venture, anyway. 

MR. LATIMER: Your Honor, the Court of Appeals 
decision is presently under consideration. 

THE COURT: Mo, it's under — there is a 
different area of it. 

You have applied for inpact. I don't know if 
you will get it or not. Unanimous decision. 

MR. ALTRRMAH: If we get any decision, we'll 
be lucky. 

THE COURT: Go ahead. I have a verdict, but 
I an waiting for everybody to cone. 

Q Mow, has the congestion lessened in Kings 

County over the last past two years? 

A Yes, it has. 

Q But where is there still the nost, there is 

the congestion still the greatest, and how does that effect 
an Indigent defendant who is in jail? 

A Well, I an completing this week a month in 

Part 3, which is a murder part. I think I did a fair job 
in helping to reduce the congestion in that murder part, 
because I had disposed of perhaps 10 percent or 12 percent 
of the calendar in that month. However, I only tried three 
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cases, because it's impossible to try more than that fairly 
inside a eonth. Maybe four, perhaps even five. Ms do that 
by plea bargaining. 

The District Attorney, however, has a policy which 
involves a recowndatlon, no reoosmendation, failure to 
reconaend a plea in any felony murder case. 

However, in every other c^se, unless it's a terrible 
atrocious killing, the District Attorney is offering less 
than murder, which gives the Couit very broad sentencing 
power and pie a-bargaining power. 

I did get one disposition from a fellow who flew out, 
down a few stories down. Be was on my trial calendar. Be 
was due to come in on the 10th and he committed suicide 
a couple of days before. Those things make a terrible 
impact on us. We are backed up in the murder part, and 
we have three murder parts. 


(Continued on next page.) 
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q What would you do to alleviate that backlog? 

A Well, I would either increase the number of 

murder parts or eliminate the murder parts. 

Q HOW? 

A By having all of the cases distributed to 

every o_i>er pare. This is another way. 
q What is it? 

A When I was in Part 1 which was in June, I 

was able to assign one or two murder cases out to judges 
who were ready to try cases, but for one reason or another 

had a couple of days free. 

THE COURT: All right, we'll have to interrupt 


now. 

I see both counsel is here. 

(Recess.) 

THE COURT: All right, Mr. Alterman, you may 
continue. 

Q Judge Brownstein, can people get speedy trials 

in Brooklyn who want them? 

A Well, you would have to define for me what 

you mean by speedy trial. 

Q Well — 

A Some defendants don't want — 

O I am talking about those defendants who want 
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them j- Kings County Supreme Court. Can they be tried withir 
a reasonable time? 

MR. HOFFMAN: vour Honor, that questions is 
still rather vague. 

THE COURT: No, the answer to it may be 
general and inclusive but I'll take Judge Brownstein's 
informed opinion of it as part of the — 

A I would have to first define for you what I 

believe to be a speedy trial. 

O I wish you would. 

A I think what Chief Judge Fuld was saying was 

the six month rule was that a case if it's triedwithin six 
months would be a speedy trial but I am rather confused 
by the decision both in our State Court and the Federal Ccurt 
as to what a speedy trial is. Apparently, the decision says 
that a speedy trial is one whore an order of priority, be¬ 
cause of congestion, is tried ultimately without being jumped. 
<"> Is that realistic? 

A No, it is not. A speedy trial in my minority 

opinion is a trial which is afforded to a defendant without 
regard to congestion because congestion is really irrelevant 
as to whether a trial is speedy or not. The fact that a 
court may be congested, I don't think it's really a great 
excuse for the State to say, we are not going to givo you a 
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fast, fair trial. I think speedy trial means a fair tirial. 

I think on the other hand that great strides are being made 
today by a very active and vocal Chief Judge of New York 
State who in the last session of the legislature really , 

tangled with him by very agresaive administrative people 
like Dave Roth and Ed Bartlett and John Sandafer and 
judge Damiani who are demanding what they can of the system 
that exists, for example, if the defendant is produced in 
the Court pen, he must be taken into the courtroom. 
q Fiow long has that been in effect? 

A That's recent. 

q And — 

A And if a judge does not bring defendant into 

the courtroom, he must explain why he did not. That's new. 
We have the 299 card which new avoid — to some degree it , 
avoids non-production. Non-productions were rampant but now 
that we must fix another date for a defendant for his next 
appearance without regard to whether it's going to be a 
trial or not, and so we know he is not going to get lost. 

The Probation Department now is compelled to 
fix a date that is, I fix a date for sentence, and if the 
report is not ready, the Probation Department makes an 
application to adjourn It, so that chey can finish the report 
I had a defendant who was 


lost 13 months and 
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was not produced for 13 months. 

Q well, how can the state deliver speedy and 

fair justice? Is there a way that you can see that happening 
and what is the ultimate effect on an indigent person who 
is in jail? 

MR. HOFFMAN: Your Honor, I think — 

f 

THE COURT: I think that he wants you to write 
an opinion for me. I'll listen to it and determine 
whether it means anything as far as my mandate. 

MR. ALTERMAN: Judge, certainly Judge 
who is sitting there everyday — 

THE COURT: All right he is going to tell me 
what they do in a State Court. It's something else 
what I can do as Federal Judge interfering with 

another jurisdiction. 

A I think, I don't see contact, but perhaps it's 

really a feel, so that the calendar thing what happened 
yesterday in addition is I think, what has to happen in our 
state. I think the judiciary must be maintained as an 
independent branch of Government and a strong branch of 
Government, and one which has a 3 much demand upon the state 
budget for its needs as the effective branch of the Government. 
We can't do that. Our budget is subject to approval, although 
there are some inherent rights we have, they are not general 1 ; 
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exerciseu. We need the personnel to afford us not only a 
speedy trial but I think it's only one aspect of the fair 
trial, but the facilities as to the aforesaid aren't obvious 
but neglected rights for people charged with crimes. 

O Do bails get more as the time gets longer? 

A Yes, yes, that's — we are mandated to a bail 

review within evexy 90 days. The District Attorney recognizes 
that you know the trial is not forthcoming. That is we and 
the Court recognize that if we continue what we want believed 
to be a reasonable bail, that we are laying the foundation 
for a risk, and we reduce the bail. 

Q Are those risks a realistic remedy for the 

hundreds of people still incarcerated pending trial? 

HR. HOFFMAN: Your Honor, I object to that 

question. That's very speculative. 

THE COURT: I'll listen. Overruled. 

A Well, we don't have that many risks. 

0 Why not? 

A The remedy is the bail review. We do it 

automatically. We do it on request by the defendant's counse 
and we have a circuit break involved too and special PA and 
special ten rather, where we have a Judge who reviews our 
own determination. It affords counsel an opportunity not 
to have to go to the Appellate Division. 
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the prejudice also occurred to the people's case. Witnesses 
couldn't be found. 

Q Well, do attorneys appearing before you 

generally ask for or request evidentiary hearings to 

I 

determine the causes and less of delays to see whether or 

i 

not you will entertain a dismissal of the motion? 

A I had one to date. They are not frequent, no. 

Q Do you think that would help alleviate the 

overcrowding? 

A No, because I don't think it will alleviate 

the overcrowding, because the present state of law is a 
speedy trial, right to a speedy trial is met head-on by 
congestion, and it's not going tc remedy this situation. 

The way to get a speedy trial is to afford enough personnel, 
judicial and non-judicial, enough help to the District 
Attorney, enough help to indigent counsel to provide for a 
speedy trial. Now, we have been able to reduce the number 
of indictments in Kings County and perhaps we can further 
reduce it by a plan for screening cases. 

(continued on next page) 
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DIRECT EXAMINATION 
BY MR. ALTERMAN: (Cont.) 

Q How would you do that? 

i 

A Well, this is not an original idea with me. 

j.t s been considered. I think we talked about it about a year 
ago, where a Supreme Court Justice would be assigned to sit 
in Criminal Court and whereby reason of the fact that the 
defendant doesn’t have a particularly bad record. Even 
though the District Attorney insists upon a felony conviction 
by plea, if the Court wasn't going to sentence to more than 
a year, we could send the witness right over to the grand 
j ury, secure an indictment. We could have it brought back 
to where the Judge is sitting in the Criminal Court acting 
as a Supreme Court part and take the plea right then and 
there. 


C Has that happened? 

A No, it hasn't. 

Q Why? 

A Because it's a very tricky plan to work out. 

You have to have sufficient District Attorney personnel. 
Court personnel and grand jury personnel really to get those 
indictments you know quickly. This saves time. This saves 
the time of witnesses. Saves the time of the defendant and 
a ffords other defendants waiting for trial a better chance 


ia 
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of getting a quicker trial. 

q Does the ready rule contribute to delay? 

A Well# we really don't have# you know a ready 

rule that's a fiction. The District Attorney is always 
ready. The truth is in most cases, he really is always 
ready. He talks to his witnesses. He has them in the grand 
jury. If he knows where they are, he has them ready. All 
the District Attorney has to say is within six months we are 
ready to go to trial. 

Q How does that effect defense counsel's ready 

rule? 

A Well, it doesn't allow him to get a dismissal 

of the case, if that's what you mean. It's frustrating. I 
had two lawyers today, clients can't get a trial. The parts 
are on trial. We are on trial. We are not wasting the 
judicial man hours. The parts are working. We are turning 
out 150 dispositions a week, which is enormous. We have gone 
as high as 200 dispositions a week which is beyond anyone's 


belief. 


summer? 


Are you operating at full efficiency this 


A We don't have all the parts open. If most of 

these Judges feel like I do, we are very tired. It’s a 
busy Court, extremely busy Court. The days of having summer 


9 
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is just a vision of the past. It doesn't happen any more, 
We are operating I think about 20 parts. I think about 20, 

25 parts. Every part is working, but some have been coni- 
bined for the sake of not telling our Judges, clerks, D.A.'s, 
Court officers. 

' 

Q You are familiar with representations afforded 

by attorneys from Legal Aid Society? 

A Yes. 

Q Do you think by and large they render an 

adequate representation? 

MR. HOFFMAN: Your Honor, that's such a broad 

question. 

THE COURT: I don't know what issue this is 

going to relate to that I can act on. I'll let 

Judge Brownsteln answer, though. 

A Some of the best lawyers I have seen practice 

are in the LEgal Aid Society. 

Q What about 18B method of representation? You 

thhk it's adequate? 

A Not every respect. Many respects not at all. 

Q How is it not adequate at all? 

A There really isn't except for perhaps a half 

dozen lawyers that I know in Brooklyn, there really isn't any 
relationship between the lawyers and the defendants. I had. 
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well this month I had half a dozen defendants who complained , 
they hadn't seen their lawyers in three months. 
q Is that frequent? 

A Yes, unfortunately all too frequent. What I 

try to do in those cases is bring the defendant in and get 
the lawyer in together in the Courtroom to see if they can 
resolve their differences and establish a relationship. I 
am not talking about a case that's on the trial calendar. 

Now, we do have 18B assignments in the Criminal 
Court. I try as hard as I can when it gets to be an arraign¬ 
ment part to continue the same lawyer, if the defendant is 
satisfied with him. 

q You say in that regard, do you think an 

indigent defendant has the choice to have a lawyer appointed 
pursuant to 18B of his own choice if that lawyer is willing 
to take the case? 

A I have no objection at all with that. The 

problem with that is you are liable to cause much greater 
congestion by having one lawyer who has earned a great 
reputation among those in the House of Detention. Everyone 
wants him, and he has 200 cases himself. If we are going to 
wait for their lawyer to get free, we might have to wait two, 

three years for him to get to trial. 

Will you elaborate a little more on some of the 


Q 
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complaints you received from prisoners about 18B representa- 


tion? 


MR. HOFFMAN: I object. That's all hearsay. 
In your observation. Judge Brownstein — 


THE COURT: Well, I'll overrule. 

A General classification of complaints would 

include failure on the part of tne lawyer to come to see the 
defendant at the House of Detention. Second failure would 
be the all too frequent complaint that lawyers don't respond 
to phone calls; either too busy or not in. Another problem 
that seems to be getting much better is the great rate of 
motions for appointments of investigators. That now has 
really improved substantially. Many lawyers did not even 
bother to hire investigators which we paid for. A failure 
on the part of counsel to show up on the date that was fixed 
and agreed upon. The defendant brought to Court and his 
lawyer doesn’t get there. 

Q Does that happen frequently? 

A Yes, it happens a lot because private counsel 

is engaged elsewhere on another trial, and it may be a case 
where, it may be in the Civil Court settling a case or in 
the Criminal Court getting detained on a case, and I can 
understand his reluctance to come back for $15 an hour which 
is all too ridiculous. 


25 
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1 

2 

THE COURT: In 1974 the legislature didn't 

3 

change that figure, did it? 

4 

THE WITNESS: No, not yet. There were bills 

5 

in. It wasn't changed. 

6 

Q No? 

r 7 

A There wa? a bill in I think for 30 and 20. 

8 

THE COURT: That's the Pederal rate fixed years 

9 

ago? 

10 

THE WITNESS: Which probably should be revised. 

11 

\ 

I have had many lawyers, good lawyers, competent 

12 

lawyers who were committed to their defendants, who 

13 

have refused to take assignments any longer. One of 

14 

the problems I really hope I am not going to incur 

15 

the wrath of the Appellate Division. Many of the 

16 

problems I'll approve a bill of $1,500 and the 

" 17 

Appellate Division will reduce it by half, so the 

18 

lawyer who I certified by affidavit who has certified 

19 

to me by affidavit and who I believe instead of now 

20 

earning $15 an hour is now earning $7.50 an hour. 

21 

and I wouldn't work for that with my government 

22 

license. 

23 

Q Does the Appellate Division give any reason 

24 

for cutting after you certify it? 

25 

MR. HOFFMAN: Your Honor, I object. 
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2 

THE COURT: I think I can sustain that ob¬ 


i 3 

jection. I really can't do anything about the 


4 

compensation of lawyers. 


5 

MR. ALTERMAN: I am not asking you to, your 


6 

Honor. 

i 

7 

THE COURT: Perhaps I should. 


8 

BY MR. ALTERMAN: 


9 

Q What effect does the whole 18B system have on 

! 

10 

the quality of representation? 


11 

THE COURT: I'll sustain that objection. 


12 

Q Now, you testified before. Judge Brownstein, 


13 

that in December of 1972 and June of '72, you had these 


14 

massive conferences. Have you had any such conferences 


15 

since that time? 


16 

A Not at the jail. 


17 

0 Have you had them at the Courthouse? 


18 

A Well, I tried to make it a practice when I come 


19 

into a part, I am not so anxious to try cases as I am to 


20 

learn the calendar and see which of the cases really should 


21 

not be on the calendar, w ch should be disposed of, which 

• 

22 

defendants ought not to be in jail waiting a trial in a case 


23 

c »‘ the nature that he is charged with, and I do that by 


24 

conferencing perhaps the first day maybe even longer than 


25 

that. One part I conferenced over a month, two months and 

i 

t 

i 

l 

i 
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disposed of about 35 cases a week in the trial part. That 
was with tremendous cooperation of tne District Attorney who 
brought up hundreds of files in the Courtroom, and we worked 
very late every day and early in the morning to prepare for 
it. 

Q You and any other Judges in the Supreme Court 

have done that? 

A Well, yes after I did it. See it was the kind 

of a secret calendar. I looked at my statistical sheet that 
told me I had let's say 25C cases on my calendar, then I 
looked at the number of cases that I had actually on my 
printed calend?ir, and there was a difference of about a 
hundred and fifty. 

Q Where did they come from? 

A They were cases which were referred by part I 

for assignment, but didn't appear on what we called then the 
ready calendar. They were not even reserve cases. They 

just didn't appear any place. 

The consequence of our looking at the cases 
resulted in agreement with the District Attorney and Judge 
Damiani to print on each part's calendar every case in the 
part and that, for example, would afford me an opportunity, 
if I am on trial to take an hour each morning, and an hour 
at the end of the day and conference those cases which are 


i 
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brand new and came in to sec whether a man really 
plead or not, whether he should wait a year. 
(Continued next page.) 
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q Is that ycur own policy or official policy? 

A That's my policy, but it has been encouraged 

as far bac* as Judge McDonald. We have had monthly meetings 
and he would instruct us at the conclusion of the meeting 
if dispositions were not forthcoming, take an hour a week, 
two hours a week, a week a month, to learn about the cases 
and see what should be tried and what really ought to be 
disposed of. 

Q Any place for anything new? In other words, 

you testified that the murder parts are still the most 
congested in the Supreme Court. How are you going to deal 
with giving those people, if you want to go to trial on 
murder, some semblance of a speedy trial? 

MR. HOFFMAN: I object unless the Judge is 
sitting in the murder part. 

THE WITNESS: I am today. I am sorry. 

THE COURT: I am going to overrule the 
objection. 

THE WITNESS: I apologize for — 

THE COURT: All right. 

THE WITNESS: — responding. I do that at 
my place. 

A I know that the backlog in the murder part 

is of great concern to our deputy administrative judge. 


A 






1 V - 


131 


Browns t >3 In -dire ct 


134A 


Q How many people in the murder part over six 

months, do you know? 

A He have over 300, about 300 cases. I think 

in three parts. I know I have about 95, 100 cases. I would 
iaagine that the greatest majority of all them, perhaps 
two-thirds of them, are more them six months old. 

Q How come those people don't get bails? 


can reach. 


Many have, but they are not bails that they 


Then how are you going to give those people 


a speedy trial or at least deal with their cases? 

A I see only two alternatives. That is either 

to expand the number of murder parts or abolish them and 
give every judge a piece of the pie, or, of course — and 
there is another alternative, ana that is to arrange for 
cluster parts as a result of which you might have a judge 
up front with four backup judges, and the judge up front 
keeping the four judges on flal busy, not with conferences, 
n °t with negotiations, not with applications or motions, 
but just trials. 

0 Do you think it would help if the Legal Aid 

Society got into murder parts? 

A It would cure a lot of problems we have with 

18b lawyers not being there. They would be there. See, the 
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defendants frequently — I have no objection to having 


Legal Aid assigned to murder cases. I think they are 
competent. I think they are certainly much more available 
and having talked to some of them, they would love to do it. 

Q Some people accused of murder, have you 

ever released them into the — given them bails that they 
could make? 

A Yes. 

Q And what has been your experience with their 

appearance rate? 

A Very good. This month I had — I don't think 

I had anybody who didn't show up who was on bail. As a 

matter of fact, they are told not to come. Counsel will 
show up and will try to fix an affirmative date for trial, 
and they will be called to come in. 

The only one that I paroled this month without 
any concern was Mr. Hymann. 

As I told you today, pretrial services took 

him. 

Q But they hadn't previously to this date. 

A This is the first tima. I am going to 

encourage them to do it. A substantial number of people 
on that calendar will not be convicted of murder, who 


would plead to manslaughter, first or second degree, perhaps 
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even a*..a Jit, some of whon. will not go to jail. I have got 
people who have been convicted of manslaughter along with 
people sentenced to jail, based on the records and recom¬ 
mendation of the Probation Department. 

Q Is an individual's financial status considered 

consciously or unconsciously when you make a bail? 

In other words, someone has bail of $20,000. 
The attorney for the defense says he might be able to make 
$1,000. How would you deal with a situation like that? 

A I first try to decide, is there a way I can 

get the defendant out and at the same time assure his 
appearance? That's the conflict. 

If the attorney is asking for a high bail for 
a serious crime for a man who might have a prior state bail 
jump, the fact that he is able to make what he would call 
reasonable bail doesn't assure me that he is going to be 
back, but there is a problem in the statute. 

The Criminal Procedure Law tells us to con¬ 
sider his record and then it tells us to consider, and this 
is a case I consider the fact that if he has a long record, 
did he ever jump bail? 

Now, that's supposed to be a point in his 
favor. It would sound silly. It's there. Something we 


are supposed to consider. I have had counsel frequently 
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say to me, "I know he has twelve arrests. Judge, eight 
convictions, never failed to show up. No charge of bail 


j urnping. 


I guess it's the past performance we are 


Br •jposed to consider both pro and con. 

Q What is the singlemost criteria in you setting-- 

THE COURT: Haven't you been on this? 

You said assurance of return. 

Q What weight in the District Attorney's 

recommendation does reappearance have generally? 


It's a consideration, but the District 


Attorney 


should be, I suppose, 


as an advocate-adversary with the nature of crime and the 
possibility of success. 

At the same time I have had some very good 
successes, very good relationship wi.th the District Attorney 
in Part I, with whom I may speak for a few minutes about 
the case even in the presence of defendant and counsel, 
and I have arrived at a compromise with him. 

We have had a very good District Attorney's 
office. They are good in their part. 

Q You sit in the part where you hear motions? 

is that correct? 


Yes. 
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Q How long do motions take generally to get 

from \rt I to trial part if it's referred to the trial 
part to be heard? 

A Referred the same day, but then, of course, 

the counsel making the motion has to go to the trial part 
and arrange for it to be heard. 

The District Attorney in the trial part who 
is going to handle it has no idea that the motion has been 
referred until he is actually told of this, and then he 
should ask as counsel for defendant should, for the Court 
to set a date for the hearing of the motion. 

Q Could speedy trial motions be heard in Part I 

or forthwith have evidentiary hearings on them? 

A Some are. Some speedy trial motions are heard 

depending on where the case is, but under the rules must 
go to the trial part if it has been assigned. 

Aside from all that, there is still the 
remedy of Special X. 

Q Is that a realistic remedy? 

MR. HOPFMAN: I object. 

THE COURT: Sustained. 

Q Do people make many speedy trial motions for 

murder? People accused of murder cases on murder? 


$ 


i 


« 
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Not so frequently as those not accused of 
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murder. 

MR. ALTERMAN: O.K. Thank you took the time 
out to come here. 

THE COURT: All right, who wants to cross- 
examine? Mr. Hoffman? 

CROSS EXAMINATION 
BY MR. HOFFMAN: 

Q Judge Brownstein, does delay benefit a murder 

defendant in some cases? 

A I have seen — yes, I have seen delays benefit 

defendants. There are defendants who obviously can be 
benefited by delays, because People are as prejudiced as 
defendants can be. 

Q Is it your experience as judge in the murder 

part that all of the defendants in the murder part want 
speedy trials? 

A I haven't had any defendant refusing a trial. 

This month I don't think I recall one defendant who asked 
for a delay. 

Of course, some of the cases are so old that 

it wouldn't make any difference. 

Q How many cases are there in the murder part 

that you are sitting in at the present time? 

A Last time I looked, I think it was 95. 
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Q And do you know which percentage of those 

cases the defendant is in jail and in which percentage of 
the cases the defendant is not in jail? 

A I would have to guess, about 55 to 70 percent 

are incarcerated. Now, I don't know how accurate that is, 
because our calendars are not accurate a 3 well. 

Por instance, today I learned a defendant 
in a 1970 case mailed "Jail" really was not in jail at all. 
The calendar was inaccurate. I was trying to find him. 

The Correction Department said, "We haven't got him." 

Counsel said, "Who are you looking for?" 

I said, "The defendant." 


He said, "He is over there." He was out on 


the other side. 


(Continued on the next page.) 
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Q Of those 65 or 70 percent of cases that are 

listed on the calendar as jail cases, approximately how 
many of those cases are more than six months old? 

A Well, I think all of the *74 cases are less 

than six months old, because although some of them — 

Now, you are talking about age from day of 

arrest? 

0 From the time that the man was committed to 

v 

incarceration. 

A I think almost all of the *73 cases are more 

than six months old, of those who are incarcerated. Cer¬ 
tainly 72's. 

I have a few '71s, a couple of '70s. I even 
have a 1969 case where the defendant is incarcerated, but 
that was the result of a reversal. 

Q Isn't it a fact that the cases dating from 

1970 and '71, of those cases, there have been reversals 
or other proceedings in the case? 

A Some of them. Many are. I really did not 

this month get to review every case in the part. We try to. 

The District Attorney and I try to work it 
out so that we can see every case, but you people are as 
short-handed as we are during the summer. 

0 Judge, when you are sitting as an arraignment 
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judge/ do you routinely follow the District Attorney's 
recommendation on bail? 

A (to/ Z don't. 

0 Now, there are many instances where you set 

bail altogether different from the figure cited by the 
District Attorney. 

A Yes. 

Q What weight do you give the District Attorney's 

recommendations vis-a-vis the other factors you consider? 

A well/ sometimes. It really depends on 

whether I agree with him or not. He has an obligation to 
make a recommendation. For the most part, he recommends 
the same bail that was continued. Of course, he knows. 

I don't have this information. He knows what the District 
Attorney asked for in the criminal court. 

Now, if he's gotten what he asked for, he 
will just say, well, same bail continued. If he didn't get 
what he asked for, if defendant is paroled, he got 2500, 
and he wanted 10,000, sometimes, and to be fair, not always, 
he'll ask for 10,000 because your office instructed him 
as to what bail he should ask for. 

So if I have a man before me asking for a 
bail which he himself personally doesn't recommend. 
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I generally take it with the weight that you geti not 
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great weight. 

q You testified before that at the present 

time, but pending shortly, the District Attorney controls 
the calendar. 

Did you mean by that the physical preparation 
of the pieces of paper? 

A No, it's more than that. Of course, it's 

more than that. 

The District Attorney tells me what cases 
he is going to move. That's control of the calendar. 

I don't care who types it. That doesn't make any difference 

to me. 

We have cases in the state court which say 
that the District Attorney controls the calendar; cases 
involving Judge Fogel, one involving Judge Goldstein, 

County Court, Kings County, where the Judge dismissed the 
case because the District Attorney wasn't ready to try, 
that they wanted to try a different one. 

The Appellate Division said, "You are wrong. 
he District Attorney will say, within reasonable guidelines, 
what will be tried." 

Now, I think the way we are going to clear 
congestion and the control of the calendar is by having a 
judge call the calendar and say, "Now, this is an old case. 
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That's No. 1. The next one is within that group, let's 
say the first five. Pick any one of the five that you are 
going to try first, but the next one will be one of the 
five." 

How do we get to a point where we can dismiss 
a case? How do we find out that a District Attorney really 
doesn't have a case or witness? 

I myself say again, I have had an excellent 
experience this year with one of the supervising district 
attorneys. Assistant District Attorney, in Part XIII, where 
we dismiss about a dozen cases on motion of the District 
Attorney. 

This was refreshing, marvelous for the 
District Attorney to say, "Judge, this case can't be 
prosecuted, the witness died, the witness is gone. We just 
don't have the evidence to sustain a verdict in this case, 
and we are going to move to dismiss it," and I think that's 
a terrific way to run the court. 

Q In your part, do you ever direct the District 

Attorney to be ready for trial on a certain date? 

A Well, 1 nave perhaps a little different way 

of operating. I have good relationships with most lawyers, 
and we sit down at the beginning of the nonth, and I want 
to know why a .artain case can't be tried, why it isn't 
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being tried. We have the other side in for the most part, 
a lot of those cases are not being triod, are not being 
tried on agreement between counsel. That's not in every 

case. 

Some tiling I wanted to say before I forget, 
and this is I think relevant to what is going on. That is 
a directive that has been given to us with regard to cases 
that — where descendants are in jail more than six months 
where we have to fill a form out and explain to Judge 
Diamiami why that case is not being tried or why the man 
has been in jail six months or more, and what's going to 
happen to the case. That's why — 

THE COURT: How long since then? 

THE WITNESS: That's fairly recent. I don't 
know whether counsel is aware of it, but it s pretty 
recent, and when I said earlier we have a whole 
different kind of administration — one that is 
an activist administration -- I meant it. These 
are some of the changes that happened just this 
year. We are going towards a maximum judicial 
administration, I think perhaps one that's much 
better than we are entitled to with the resources 
that we have, and if it weren't for the dedication 
of many of the judges, if we just lived by the 
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the norm, the usual, without trying to excel, 
we would be in more trouble than we are tv -. 

(j Why isn 1 1 it a fact that in your .courtroom 

that the scheduling of cases is a matter of arrangemei t. 
between yourself and the attorneys rather than the District 
Attorney's control of the calendar? 

A No, no. It is not. It is not a fact. 

It occurs sometimes. Sometimes it does not occur. I have 
had experiences in the last five and a half years where 
the District Attorney said, "I am not going to move this 
case; I am going to move one that's a little younger." 

I won't allow him to move one that's six 
weeks old as opposed to one two years old. But he — my 
understanding of the law is if he wants to move a case on 
the calendar which he prepared, controls, then he has a 
right to do that within the guidelines of the decisions 
of the court; so it is not a radical change from what he 
3hould be doing. 

Q When you entertain a bail application, do 

you permit a defendant to address you and tell you about 
the circumstances? 

A Yes, I try to encourage them to. Many will 

not. Many don't believe us. .They think we are not on the 
level, and perhaps we haven't earneu the trust and confidence 

j 

of defendants. 
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After all, why should they? We are part of 
the system that caused them to be incarcerated. 

q You ask the defendant questions about his 

family or his employment situation? 

A Well, frequently by the time I get him there 

I 

is really very little of his family left and no opportunity 
for him to get a job unless we have someone that i3 kind of 
an ombudsman like PTS, pretrial services, that can help him. 

I do. I try to find out whether he sees his 

family. I try to find out if he got out could he get a 
job, but his inability to get a job really should not be^ 
a bar to letting him out, since I don't think we can compel 
a man to work in order to be free and out in the streets. 

If I believe he is going to return, that's 

No. 1 on the priority. 

q You testified before that the crimJ lal court 

judges usually do not indicate the reasons on the record 

why bail has been denied. 

Isn't it a fact that the criminal court 

judge generally has the same information before him .that 
appears before you in your folder? 

A Yes, but I don't know what was important to 

him. If the yellow back, for example, said, and we have 
a checklist and on it it says, "Roots in the Community, 
Family, Bnployment, Prior Record," 


and if I were to mark 
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Brownstein-cross/Hoffman 
it from 1 to 5 in order of importance, and I made Roots 
in the Community 5 points, and Relatives 3 points, I would 
get an idea. 

So the next judge who looked at that would 
say, "Well, he was more interested in whether he had work. 
At least now I know what the general view was, or the 
District Attorney's objections to lower bail." 

You know,some indication. There are minutes 
in the criminal court,_but we haven't got them. I have 
never seen them in the Arraignment Part, and I can under¬ 
stand that very easily. ~~~ — 

We have a reporter type 150 sets of minutes 
a day. Three or four minutes a night. It's impossible 
to do unless you have four or five reporters serving tJiat 
one part. 

(Continued on the next page.) 
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q Arc you bound to follow the amount of bail 

fixed by the Criminal Court judge? 

A Absolutely not. 

Q So that would it make any significant differ¬ 

ence to you whether or not Criminal Court judqes make a 

written determination and why? 

A Of course, of course, it would make 1 great 

difference to me. I am not bound to follow it, but I jarn^ 
looking for help and very frankly fixing bail is a great 
weighty decision to make. Whether a man should be free v;hiU 
he is presumed to be innocent or not comes I think second 
to the weight that you have to carry determining whether a 
man should be sentenced to jail or not. We don't have the 
best of detention facilities. I have been in them, and I 
would much rather see a man whose record is relatively good 
or young person home, but one of the problems is that I don't 
know that he is going to go hoine, i f home hasn't come to 
Court and told me that; maybe I perhaps rather he not lie in 
his home if I have somewhere else to send him . 

Q Do you often set amounts of bail different than 

amounts set by Criminal Court judges? 

A fre quently ^— 

Q Do you often lower the bail set by Criminal 

Court judges? 
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A If X think tha bail find is inordinate, I'll 

lowar it. If X think tha ball is insnfficiant to obtain tha 
appaaranoa of tha dafandant by tha fact that ha didn't show 
«P* I'll ralsa it. bat you hava to ba vary carafnl in tha 
arraignnent part before issuing a banch warrant. X hava aaas 
it happan all too aftan whara a notica is sant to dafandant. 
Banch warrant is issued, than wa find out latar that tha 
addrass that was sant out on tha notica doaan't ooapare to 
tha addrass that is on tha yallow back. For axanpla, X 
night hava 15t Grand Avanua on tha yallow back and 159 Grand 
Avanua on tha District Attorney's trial sheet. The District 
Attorney has Manhattan and Maw York and X hava Brooklyn. 

It's happened to no* Xt's happened a dosen tines. Tha 
addrass night hava bean changed since tha first appaaranoa 
in tha Crlninal Court. Be night hava uovad, and tha D.A.'s 
trial sheet doesn't reflect it, and really it ought not to ba 
tha District Attorney's obligation to notify people to cone 
to Court. You are an adversary. Xt should ba our job to 
do that, but within tha concept of your having tha esin dar 
obligation, you also hava tha notice obligation. 

Q Jndga Brownstain, do you know of your own par- 

I 

sonal knowledge of people awaiting of all categories of 
defendants waiting trial in Kings County, is there a greater 


percentage of defendants who are in jail or not in jail? 
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A I would have co anmr the question in categoric 

that is to say, we categorize, our parts are made up into 
departments; Part 3, Part 2 and 17 are murder; 4, 5 and 6 
etc. are narcotics parts. On those classifications you 
have different rates of incarceration. Murder is the higher 
rate of incarceration in general. In 8 parts which don't 
have murder in it or have narcotic sales, narcotic sales 
have a higher rate of incarceration because the penalty is 
such more severe. 

0 Mall, excluding the sarder parts and the 

specialized narcotic parts with respect to remaining trial 
paxte in Kings County, do you know whether there is a higher 
percentage of defendants in 3ail or not in jail? 

A General parts higher in general Part 13. 

That was hind of a Legal Aid general part. I would estimate 
about, and this is really a guess, about half or perhaps a 


little less than half of the defendants were incarcerated, 

a priority to 


but the fact of their incarceration give 
trial. The problems are too many so when we get the priority 
it becomes academic. 

q Have these been physical improvements in the 

co u r t house which has helped to alleviate some of the conges¬ 
tion? 

A Tea, very substantial. 


I 
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Q Will you describe briefly. 

A We used to have one pen. we now have two. One 

on the third and one on the ninth. The fact of having one 
pen United us very severely in the number of people we coul< 
produce to service the parts. I hate to put it that way, 
but that's really what it in. Having sufficient nwber of 
defendants to aake a part work, having two pens, of course, 
we are now in a srueh better position to have fuller calendar! >. 

THS COURT: Do you have a holding cell outside 
of the courtroom? 

THE WITNESS: Oh, no, judge, no sir. 

THE COURT: I have a holding cell right out¬ 

side that door to service my courtroom and Judge 
Weinstein next door. 

THE WITNESS: Judge, in order for am to get 

t 

a defendant from the fourth, to the fourth floor from; 
the third floor, it takes s o m e where between ten and 
fifteen adnutes, because the regulations don't allow 
the Court Offioer and the defendant to walk up the 
stairs or walk down the stairs. They have to walk to 
the other end of the building, wait for the elevator 
and walk all the way back, and it is a terribly tiam- 
con stating process. One of the things that contribute 
to the man being produced and not brought into the 
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Brownstein-cross 15 4A 

floor. I don't have a juryroom onthe ninth floor. 

My juryroom is on the eighth floor. That creates 
delays. It's really, it was never designed to be a 
Criminal Court. It was designed to be a Supreme 
Court before 1962, a nice quiet place to work and to 
have jury trials. 

There are plans for a new courthouse. I would 
guess about ten years away, but I understand a really 
big comple x? Distr ict Attorney, Probation Departmen, 
the Court itself, holding pens. 

THE COURT: I can't do anything about that 
Mr. HOffman. 

THE WITNESS: Maybe he could get the Pederal 
budget to give us some money. 

A Oh, we are opening ten parts. 

THE COURT: Mr. Hoffman, what's next. 

Q Judge Brownstein, after bail has been set by 

arraignment. Judge, what is the opportunity the defendant 
haa to have his bail reviewd by other judges in the state 
court? 

A The defendant can make unlimited bail applica¬ 

tions. if he is unsatisfied with his result of the bail 
application of Supreme Court Justice in the trial part or 

in Part 1, he may appear before the Special Supreme Judge for 

• • _l 
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bail review. If he is unsatisfied with the results there, 

i 

he can go to the appellate division. 

- ■ -w 

Q So that he can make a bail application in 

the conference part, and he can make a bail application 

A I don't know if that’s done in conference 

parts. I used to do it in the conference part because I 
didn’t find authority to the contrary. 

Q And can he make bail application in trial part 

while his case is pending? 

A Unlimited. 

0 And can he make unlimited bail applications in 

Special Term Part 10? 

A Yes. Well, yes, he can. Generally it is aftei 

a derial in a trial part. It’s a review process, but that 
doesn't mean he is going to get relief. 


(continued on next page.) 
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CROSS-EXAMINATION 
BY MR. HOFFMAN: (Cont.) 

Q Now, during the courae of theae numerout 

applications, is it possible to ascertain the disposition 
record of the defendant, that is whether he had prior 
arrests? 

A No, it is impossible. It is virtually im¬ 

possible to find out the record of a defendant until he 
pleads guilty. You may find out if you are cunning enough 
what other cases he has pending, what warrants are open 
against him, and I don't mean cunning in a bad sense. A 
clerk caught me when I first came into the Court to ask for 
the corrections department record. I had no idea that it 
contained all that marvelous information. I found, for 
example, if a man is wanted by the Drug Abuse Control 
Commission, I communicated with them and asked, "Look, if I 
pc*role him to your detainer, will you communicate with me 
when he is ready to be put on after cure outside of the 
structured environment so that I can then determine whether 
I should put him back in and let him continue out." They 
always say yes and never do it. But I would rather take 
the chance anyway. Why keep him in at our cost in that kind 
of condition when he can be in a BACC facility. 
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Judge Brownstein, I would like to ask in your 
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experience based on trial part experience in the trial parts, 
I am not speaking about arraignments or conference parts, 
as the Judge in the trial parts, do you preside over 
taking of guilty pleas and arraignments of guilty pleas of 

defendants? 

A Yes. 

q Will you contrast the number of instances 

before a defendant will plead guilty on the eve of trial or 
at the close of the pre-trial hearing vis a vis the number 
of instances where defendants will plead guilty without 
these events occurring? 

A Well, -statistics I an aware of are that 95 

percent of the people plead guilty. I would suppose that 
•bout 25, 30 percent plead guilty in the con f erence part. 

Of the remaining, of course, everyone else pleads guilty 
in th* trial part except for those who a re recycle d. We have 
a recycling process where we take the cases J^ck out of the 


trial parts when they begin to get a little moldy, and I 
give thms to Fart I, AA Judge and it’s really recycling. We 
just do the same thing over again. Jopefully, the defendant 
might have changed his mind, might get a better offer, re¬ 
consider and take the plea. I can't give you percentages. 

It is not an enormous part. It is a small part. A sma ll 
numr. of defendants plead guilty at the eye of_trial. That 
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3 Brownstein-cross/Hoffman 

is a lot of defendants plead guilty when you bring a jury 

into the Courtroom, but they represent a very tiny part of 

those who plead guilty. 

If our disposition record was based on the 
number of pleas taken when the jury is brought into the 
Courtroom, we would be even more congested; perhaps ten times 
more. Most of the pleas are taken in the trial part when 
you have an opportunity to conference a case during a trial 
while the trial is going on. It isn't really that many, 
not in ray . experience, but it is a good device sometimes 
when you think a defendant is holding out for a better offer 
to bring the jury in. I use the same jury one day three 
times and got three pleas. 

Q You testified that in December of 1972 you 

conducted conferences in jail and that out of a total of 
250 jail cases you took60 guilty pleas. 

A Mo, 60 pleas of the total calendar, but the 

greater part of the 60 of those were in jail. 

Q Was it necessary to conduct those conferences 

at the jail or could you have conducted all these confer¬ 
ences during the regular session of your trial part? 

A It would have been impossible for me to take 
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care of this during the Christmas holiday when we were 
working principally because I would have to add 210 people 











1 


159A 


1 


156 

Brown «t*in-crot»/Hoffaan 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 I 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


to the pen space. If I did that in eight days that would 
have been somewhere over 30 people, and the most logical 
thing to do is let them stay over in the Men's Bouse and 
do it there. We have a Courtroom. It is not the nicest 

place in the world. 

THE COURT: I have been there. 

A But it is okay. The cost important thing 

about going to jail — I can't explain it, because I don't 
have a psychiatric background. It seems to be some 
facility for people to feel more at ease. I am talking about 
defendants. They have an ability of communicating with the j 

j 

Court much more easily. They can express themselves with 
more understanding. Perhaps if that isn't so, it is just 
that maybe I hear better and understand better myself while 
I am there. A greater impact is made on you in the jail as 
to what your relationship is to people than in the Court¬ 
room. 

Q Those were all cases being carried in your 

trial parti is that correct? 

A Yes. 

MR. HOFFMAW: Judge, I am finished. 

THE COURT: All right, Mr. Weber, have you 

seme questions? 

MR. WEBER: Just a couple. 
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CROSS-EXAMINATION 
BT MR. WEBER: 

Q Judge, you were talking about losing innate8 

prior to 2994. Will you explain again the situation sub¬ 
sequent to the institution of that fora? 

A Vi- are required new with every defendant who 

appears in the Courtrooa, who it incarcerated, to fix a 
date for his next appearance. That date is written down on j 
a card about the size of a large index card with information 
which travels with the defendant and informs the correction 
departm e nt of his next Court appearance. This helps you to 
avoid the preparation of recall sheets. It allows the 
correction department to estimate approximately how many 
people on a particular <hy are going to be required in 
Brooklyn Supreme Court and have facilities available to 
produce them, it is an opportunity for defendants, I 
suppose, to say you know, hey, 1 was due in Court today. 
According to my 299, you didn't take me. Can I get over 
there? 

Q I suppose it creates a problem of unnecessary 

appearances? 

A It does, but I don't thirk a defendant is 

unhappy about getting a chance to see his lawyer, perhaps 
wave to his family or get a Courtroom visit, which some of 
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Brownstein-croc 3/Weber 
us give, to talk to a Judge, to give a bail review and just 
have somebody know he is alive and he is on the calendar. 

Q Would you say there are a lot fewer inmates 

that don't show up as a result of this, or are lost as you 
say? 

A Yes. The nonproductions have been sharply 

reduced, but not eliminated. 

Q The inmate knows when his return date is once 

he appears on X date. He knows when the next date is. 

MR. ALTERMAN: If he knows. 

A It is on the record. I don't know how the 

other Judges do. It is on the record. The Clerk endorses 
the next date. Sometimes it is in error. It is human error. 
You can't help that. 

MR. WEBER: I have no further questions. 

THE COURT: Redirect examination? 

MR. ALTERMAN: Yes. 

REDIRECT EXAMINATION 
BY MR. ALTERMAN: 

Q who benefits most from how long the Court 

delays? 

THE COURT: What was the question? 

Q Who benefits the most from long Court delays? 

I 

\ 

MR. ALTERMAN: Mr. Hoffman opened the door and i 
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2 

asked, does defendant benefit frosi Court delays. I 


3 

want to ask the witness. 


4 

i 

A NO one benefits. I think the District Attorney 

i 

5 

is able to cope with the problem caused by Ion? delays, if 


6 

that is what you mean. The District Attorney can much more 


7 

easily find a witness than defendant. 


8 

Q You refer to the directive. When does it go 


9 

into effect? I think the directive was bringing people into 


10 

the Courtroom? 


11 

A It is in effect now. 


12 

Q Judge Brownstein, would you consider your 


13 

practice typical as every other member of the Court? 


4 14 

A I can't answer that question. Well, I would 


15 

rather not. 


16 

THE COURT: You have brought the best Judges 


17 

here, haven't you, Mr. Alterman? 


18 

MR. ALTERMAN: Me, yourHonor. 


19 

A I have to say each of us in his own way, to 


20 

his own conscience, to his own intellect works as hard as 


21 

each of us can. If we didn't havo the dedicated Judges we 


22 

have, we could just clone the Courthouse. Our production 


23 

record is just unreal, something that no one can believe. | 

24 

Q You testified with the new system, defendants 


25 

frequently get bail reviews. Is it a common practice for 
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Judges to frequently review their own bell settings? 

A Yes, yes of course, if you are in a part for 

five Months, you have to review your bail at least once. 


(Continued next page.) 
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Branm*tein-r«dir«otAlt*r*an 
Mould you changu your own bail terms? 

Yas, X hm. 

Mould you require new evidence to ba before you? 


What motivate* you to ohanga than? 


Delay* and 


oonaant of District Atto 


I 

imrj. 


Realistically the 


wouldn't ba triad for a long tin* and 


maybe he reduce* the bail. 


A* a general rule in 


of practice aa a 


Supreme Court Justice, here is a guy remanded after arraignment 


in Supreme Court* 
pendency of his < 


be generally get cut during the 


You mean before lentenoe? 


Yes. 


tetimes, that depends on hoe low 


his bail is r educed and what resources he has and whether or 
not other resources are made available to him like pre-trial 


servi 


3 P i e- sup po s ing pre-trial service is not fully in 

Court, do people who are reminded general ly gat out 


during the process? 


HR. HOFFMAN« Your Honor, that's s very 
speculative question. Asked and answered. 

the COURT* no. I'll take tha answer. 
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Brownsteln-redirect/Al barman 
A The answer generally is no* 

C Now, <So you think that ultimately ariectn their 

ability to plead or not to plead guilty? 

| 

A Their motivation or their ability 

Q Their ability. 

A Well, they are always able to plead* 

Q Zn other words, what factors? Is long-term 

incarceration a fact that causes someone to plead guilty? 

MR. HOPTMRN* I object to that. That's the 
operation — 

THE COURT! I don't know* If the Judge thinks 
he can answer that. 

A There are a small group of people who by reason 

of frustration and long-barm incarceration lust plead jgst__ 
because they want to get the thi ng over with . _ I have heard 
that phrase time and time again. A main will plead guilty, that 
in taking of the plea. I'll ask him what he did. Sometimes he 
says, "I haven't done anything." I say, "Why are you taking 
the plea?" Re says, "I just want to get it over with." 

Of course, it is a factor considered by <che Court 
also in negotiating plea bargaining. If a man has a lot of 
time in, I consider in that time served, if you can compute 


24 sentence out whiah would be perhaps a little less than if he 

25 had taken the plea a little earlier. 
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Brownstain-redirect/Alterman 


What doss that do to prssunption of innocance? 


Well, I wouldn't taka tha plaa If ha says he is 


innocent. That's the point. My policy with almost no 


exception is not to a 'oept a plea of guilty from the man who 


tails me that ho is not guilty. I know united States v States 


has said that a man has a right to plead guilty even if he is 


not guilty* but it doesn't say that a Judge is compelled to 


take such a plea. 


Isn't that a fundamental dilemma for the Courts 


than? 


MR. HOFFMAN* Objection. 


THE COURT* Sustained. You're getting 


philosophical. 


Do District Attorneys frequently move younger 


ball casos over older in your experience* and what is the 


reason if they do? 


Sometimes they do and if they do* I like to give 


the benefit of the motivation simply that that case happens 


to be ready* and rather than kill a day or two in Court for 


the Judge* they move a short bail case while waiting to get a 


jail case ready* but it is our obligation* and I think we do 


it rather successfully* to try and get jail cases tried. 


What does that do in terms of notice to defense 


counsel? If tha younger bail case is tried before an older 


v. . I 

A i 
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Brownstein-redirsct/Altarnan 

jtili art you, in your opinion — not your opinion, but in 
yo u r observation as Trial Court Justice, are defense attorneys 
generally prepared? Like Legal Aid attorneys, perhaps all his 

eases at the mm ties? 

A Well, Z have, you know, investigative resources 
too. Z don't think it is on par with the District Attorney, 
but the way it generally works, if a trial part. Legal Aid 
lawyer knows his case, he is fmiliar with it, he's taken it 
through the Criminal Court, arraignment part, conference part, 
had his investigator working on it, and ha, just like the 
District Attorney, will fake it, and they begin picking a Jury 
and telling everybody available to get the oases ready. Be 
picks a Jury. By the tine the District Attorney has the ease 
in, he is fully prepared. 

Q What about defease oases g Zs that day enough 

tine to get his witnesses? 

A Legal Aid? 

Q An 18B? 

A Legal Aid none than 18B. 18B needs tine. 

0 Well, ultimately what is the effect then on 

clients? 

MR. ROPFMAMa Objection. 

TUB OOD B Tt Sustained. 


25 


MR. ALTKRMAHt Z have no 


questions. Thank 
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Browns ta in-red ii act/Altarman 

you. 

THE COURT* All right, I want to ask ona 
quastion. 

Z think Nr. Altarnan may have rafarrad to tha 
naw form that you said Juatioa Damiani rag* xaa about 
six months old cases, whan did that rula t whan will 
it go into offset? 

THE WITNESS* I got a namo on it I think about 
thraa waaka ago, perhaps four weeks ago. I think a 
form is going to be prepared. I got the memo telling 
ma about it, and I was advised that a form would be 
prepared and circulated. I don't remember getting tha 
form. It is a kind of an attempt at making us 

* i 

accountable for delays, making the Court accountable, 

i 

find out why it isn't. If defendant does not want a 
trial, we have to Indicate it. If the District Attorney 
can't afford a trial to defendant, we hava got to say 
generally why hasn't this case been tried. 

THE COURT* All right, anything more of 
Nr. Justice Brownsteln? 

MR. HOFFMAN* One question. 

CROSS EXAMINATION 
BY MR. HOFFMAN* 

Q Have you ever forced defense counsel to trial 
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2 whan they war* not prepared? 


Not If they 


truly not prepared, but if the 



claim was thay varan't prepared, if aftar a confaranca Z have 
aaan that thay have everything or thay should have had «nry 
thing. Ton know thara is a problem of gatting hearing minutes 
It's baing daalt with pratty wall, but thay prasant a problaa 


8 vhara haaring ainutas — you know, lovar court haaring ainutas 


vara not orderad until tha day of examination. Z have compel! 
10 People to go on trial without than because thay hare had a yea 


H to gat than. 


THE COUNTi Thank you. Justice Brownstain. Z 


appreciate your time coming hare. 

Nov, we will adjourn to 10s00 o'clock Monday. 

MB. IATZNERs Tour Honor, nay Z make a req ues t? 
Me haws Mr. Poy scheduled as tha next witness aftar 
Justice Brownstain. 

THE courts Ms have to have Mr. Ryan and Mr. Foy 
back on Monday, and Z think Z have vritted several othei 
people for tha 29th. 

Ml. LATZHERs That's why Z would ask for a half- 
hour to axaalna Mr. Foy. 

THE COURTS How long is it going to taka to cross 
examine Nr. Ryan? 

MR. HU FF MA N! Z don't think it will taka too lom 
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then there may be none redirect* 

THK COURT* I have somebody waiting with an ordej: 

i 

to show cause. I have to review, and I have to get 

I 

dictation to him tomorrow morning* 

I think I am going to adjourn now* 

I 

MR. LATIMER* Your Honor, Mr* Poy, whose 
testimony can corroborate some of the things that Mr. 
Justice Brownstein spoke about, I have been advised 

I 

has a Court appearance in Brooklyn Supreme Court on 
Monday and given that I am not quite sure when else we 
can fit him in* 

THE COURTt Maybe he will be here Tuesday* If I j 

| 

have to ait Wednesday, I am not going to take it now, 

Mr* Hoffman has a right to cr us-examine and five 
minutes always takes more* 

MR. LATIMER* ’That about Mr. Ryan? 

THE COURT* We will gat Mr* Foy back on Tuesday 
if he is not back in the State Court and Mr. Ryan here 
on Monday, and the rest of your schedule will then 
follow pretty well. 

! 

MR. LATIMER* Thank you. | 

(Whereupon, Court recessed until Monday, 


July 29, 1974.) 
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MR. LATIMER: The plaintiff* call Dick Ryken 

to the stand . 

Wc will like to call Mr. Ryken as the Court's 
witness for pretrial services agency, and we will 
gladly stipulate with the defendants that they way 
have the same latitude on their examination. 

7HT COURT: 1 r. not too Strict on that, ar.yvay. 

Come forwar*!, sir. 

jjCK RYKEN, having been first duly sworn by the 

Clerk of the court, took the witness stand and 
testified an follows: 

THF CLERK: State your name and spell it for 

f 

the record, please. 

THF. WITNESS: Dick Ryken, R-y-k-e-n. 

DIRECT examination 
BY MR. LATIMER: 

C> can you tall ur, what your present occupation 

is? 

a T an presently on,,loved )>y the Inatitute of 

Justice a. AoviPor and Consultant.. I wee Pirector of the 

Pro trial rervicuu through the .ilst of Mav. 

o iTor lorn have you been with Pretrial Services 

Agency? 

A Since i-a inception. I have been working cn 

it for almost tv»o years. 
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Q ltien did the pretrial services agency begin 

operation? 

A The actual operation of interviewing prisoners 

started June 4, 1973. 

Q Can you tell the Court what the function of the 

Pretrial Services Agency is? 

A The function is to furnish information to the 

court for use in bail evaluations. 

The original objective of the agency, under the 

. f 

funding proposal, was to obtain the release of more defendants 
00 their own recognisance and reduce the skip rate. 

Q This has b een functioning in the .Brooklyn court 

sines last June fear over a year, now? 

A Correct. 

0 Geographically, where does the agency function? 

A Geographically, the offices are at 56 Court 

Street, and the interviewing takes place in the basaawnt of the 
Criminal Court building, various police precincts, and in some 
cases, houses of detention and Rlkers* Island. 

Q What type of services does the agency provide? 

A BAslea11y, there are four divisions of the 

agency. 

The first and most important, as far as the 
resouroes and the people affected, are the hour-by-hour 













II 

170 

1 

Ry Kan-direct 16 

2 

evaluations• 

3 

Secondly* • .up.rTi.-d «-•» on . j 

4 

limited motor of dofm.do.to and . follooop program utUirln? 

5 

-T oopport and third, o eorvlee. offloo, trying to 

6 

offer ooeletonco to thoeo owolting pretrial intervle 

7 

hrtd in detention, end fourth . reeearch »» correlating the 

8 

et.tl.tlc. and the rnm-g—at of the .g«»cy and haring thing. 

9 

available for such testimony as today. 

10 

q Can you describe the process by which you first 

11 

cose into contact witha person arrested up through the 

12 

arraignment in the criminal court? Can you explain how your 

13 

agency functions in that process? 

14 

A The firat contact with the defendant can be 

15 

eltlwr on. of two place.; in • police precinct, if It i» 

16 

between the how of midnight and approximately .lx in the 

17 

morning, or in the bwmmnt of the Criming Court building 

18 

in the holding area. 

19 

w. have e crew working 2* ~ • vorklnq 

20 

24 bourn . day. and for people brought In and held in certain 

21 

major holding area, in precinct., we go to tuo or thro. 

22 

precinct, a night and lnt.r*w pmipl* th*rm. 

23 

It conflict* of an interview, gathmrlng .pprorl- 

24 

1 mately two page, of d.teilml information of tbo defendant.' 

25 

employment, f-Oly DM hi. lmagth of re.id.oo. In l*w Tork, 
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along with incidental information aa to military background an3 
things of that nature. 

The information is then attempted to be verified 

with nearly all verification done by telephone if the<fefendant 

\ 

has family or friends who are going to come down to the 
arraignment but who are unavailable to come to court. 

Otherwise, we aoto the courtroom and attempt to 

verify that way. 

Wte also use a cross- roference telephone index 
where the individual has no telephone, in contacting friends 

i 

or family and things of that nature. 

Once the information is verified, the point 

system is applied, and if a person reaches a total of six 
points on the point system and the information is verified, 
he is recommended for release on his own recognisance because 

of the ties to the community. 

There are two other things I left out, going 
into the point thing, or one thing — his prior convictions, 

not open cases but prior convictions. 

Points are given for no prior convictions at all 

and points are deducted for prior convictions. 

If we are not able to verify tha information 
because no one is home, then we put on a qualified stamp that 
this person qualified for release on his own recognisance 


) 
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based on vhe information wo have. 

in other word., "if everything is true, we go 

along, but. Judge, W. don't know if it i» ° r not * YoU 

have to make that evaluation." 

If the person doesn't cone up with the total 

points, it is stamped space blank, no reconaendatlon what so- 
ever. 

"Interviewed and completed" is a situation wher< 

the defendant does not respond to the questioning. 

One where there is a warrant outstanding, we 
interview but make no recommendations and those situations 
with no fingerprint, or previous fingerprints, w. make no 

recommendations. 

Q You spole about taking into account prior con- 

vic&ons but not open eases. 

How do you obtain the information about 

prior convictions; from what source: 

A we have the same information as the Court has; 

the information from the HYSIIS reporta. I think it has a 


new name — 


That is the new name. 


Have you been able, since the agency ha. been 
in operation, to compil. your own information about prior 
arrests and convictions? 











¥ 
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A We have our own information system. We have a 

computer operation and for people arrested since June 4, 1973, 
in Brooklyn, and processed in th«> Brooklyn court, we have our 
information which we can recall at the time of arraignment. 


have that. 


So, in a limited number of defendants, we do 


Do you furnish this information to the Court at 


the time of arraignment? 

I 

A Yes, we do furnish it. 

Q Now, you talked about verification. Exactly 

what does verification of the BOR information consist of? 

A We try to contact someone who knows the defendan 

or is a relative of the defendant and we ask non-leading 
questions regarding the information the defendant has furnishe 
and we elicit a response thereto. 

If the information is conflicting, then the 
defendant i' not reccsnmended. 

If the information is in accordance with what 
the defendant has said and the point total, a recommendation 


is *• »de. 


Now, can you tell ua, baaed on your experience 


as director of the program, approximately what percentage of 
the ROR sheets, your reports are recommended — what percent¬ 
age are qualified but unverified, and what percentage are 
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b tamped space blank? 


Approximately 43 percent r ooo m me Tided and veri¬ 


fied. Approximately 


-cent, I believe, are qualified, and 


the stamp space bl is « out 20 percent, 15 to 20 percent. 

Q I will lusp the other categories under miscel- 


laneous. 


A Approx i stately 15 bo 20 percent there • 

Incidentally, the findings are in the exhibit 
admitted in the thing, exactly. 

Q Okay. 

i 

Now, this sheet is prepared by your investigate! 
or interviewer and is verified or attempted to be verified. 

To whom does the information go at the time of 


arraignment? 


The information is attached to the court papers 


a copy given to the District Attorney and the defense 
attorney, and there is also a copy in the possession of our 
representative sitting to the left of the judge in the 


criminal court. 


arraignment? 


What is the function of your representative at 


Merely to be able, in cane of questions, 


regarding verifications, or if the Judge wants additional 
information or additional things happen in court for 


v 
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21 


enaplc,' a person mny refuse the interview below but tnen in 
court they state that he or she wants an interview, so the' 
judge can sake a decision on ball and the Court will ask us 
to bring someone up to ~t or into the holding room . 

*f you . i an ambiguity such as two different 
addresses all reflected cn various papers and it might be a 
public housing opening on two streets and our representative 
might be able to point that out to the court,our repressdative 
serve in case they are needed. 

If someone is brought up and the Judge states, 
"I’d like to ROR you but you'd probably go out and get drunk 
again," our representative at that time can say, ”We will try 
to provide services to get this person into an alcoholics 
program or provide housing. " 

Q This is done at the criminal court arraignment? 

A Correct. 

0 Now, again, based upon your experiences with 

pretrial services, the agency, at criminal court and arraign¬ 
ments, can you tell us what factors the arraignment judges 
usuhly rely upon most heavily in making their bail determina¬ 
tions? 

A Well, I think that there are three factors; the 

nature of the charge, the prior record of the defendant and 
our recomme n dations. 
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And, if you know, which of those does the court 


rely most heavily upon? 


MR. HOBBMAHt Objection. 

THE COURT* Sustained. 

MR. LATIMER: I withdraw that question. 


B7 MR. LATIMER: 


How, at arraignment, can you tell us what 
those recommended for release on recognisance 


percentage of those reoommsnded for release on recognisance 
by the agencies — approximately how many are in fact 
released by the Judge? 

A At the initial arraignment of those who remain 

to have a bail set — well, there are certain cases pled at 
arraignment and not taken into account in the figures; 

approximately five percent. 

q Of those qualified and not verified? 

A 46 percent. 

q Stamp space blank? 

A Approximately 20 percent. 

q now, can you tell us what the skip rate is for 

all persons ROR'd in arraignmsnts? 

A The appearance skip rats — are you requesting 

a willful skip rate or aggregate? 
q Give us both. 

A This is the percent, aggregate, which accounts 


' : I 
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2 

evidence dated May 15, 1*74, covering the period, April let 

3 

to April 26 of this year? 

4 

A I am. 

5 

q And are you familiar with something mentioned 

6 

in that report called an expanded release situation? 

7 

A Yes. 

8 

q And can you describe what is meant by expen4®^ 

9 

release" and the outcome of that program? 

10 

A Through a happenstance, without any organized 

11 

program, a criminal court judge in a period in February, 

12 

released a very high parentage of defendant,, TOP, compared 

13 

to the normal percentage. 

14 

Normally, our release rate of all people is 

15 

between 42 and 43 percent, and during this period of time. 

16 

66 percent of the defendants appearing before this judge were 

17 

released ROR, at the judge's request, after we came up with 

18 

the study of the skip rate during this expanded release 

19 

period, as compared to the normal release rate. 

20 

(continued on following page) 

21 


22 


23 


24 










c * 

• 4 i» 

Ityken-direct. 2 5 

Q Can you toll us what the results of that study 

were? 

A There was no valid statistical difference. I 

a 

believe the percentage was 0.5 percent in one case, and 0.7 
in the other case, in the aggregate skip rate. 

Q What about the willful sJdp rate? 

A The willful has not been correlated yet. 

In essence, 50 percent higher number of people wer e released 

♦ 

without having any increase in the skip rate percentage. 

0 Would ypu conclude, then, that there are people 

who could be released who are not released? 

A Absolutely. 

Q Now, can you tell us, with taking a person who 

has been released ar arraignment on his own recognizance, 
what procedures your pffice, your agency follows with respect 
to that person; what you require of that person? 

A Yes. The defendant is instructed in court and 

i 8 furnished with a card requiring him to check in with our 

* 

agency withir 24 hours of his release. 

The purpose of the checkin is to make the 

* 

defendant realize that somebody is concerned with his return 
■jo court; also make sure that the defendant understands from 
the hurried situation 1 in the arraignment court exactly whe.* 

4 

his next court appearance is and where it's going to be; for 
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our own Information, to recheck the addresses that we have for 
the defendant to make sure that they are not formal mailing 
addresses but actually places where we can locate him if we 
have to locate him, and tr also try and get scam sense of 
feeding on the part of the defendant that if there are 
problems, he should come to us, rather than just letting them 
slip by and not appear in oourt. 

If the person does not check in within 24 hours 
and the oourt appearance is more than 10 days away, then a 
letter goes out to the defendant, stating that he's already 
violated the condition of his release and requesting that he 
acknowledge the lette immediately upon its receipt. 

If the trial date is less than 10 days, then we 
attexqpt to contact the defendant by telephone, or if we are 
unable to do that, we have 13 area representatives who are 
essentially neighborhood people who live and work in various 
areas of Brooklyn, and they try to contact the defendant in 
person, just to find out why he didn't check in, to establish 
this initial contact. 

In addition, prior to every court — subsequent 
court appearance in the criminal court for the defendant, a 
letter is sent out ten days prior to the appearance, telling 
him of his appearance and requesting acknowledgement of the 


25 


letter 
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<• 

The 1 -aqtinilBti tor th» tctacwlill)—t is th*t 
w* found uny dtftnduta lie atatad, probably oanactly, that ! 

h I 

thay didn't noaiva thail sail in a uaribar of ataaa, that It 
was either atolan or they didn't raoalv* it. 

If no raepdoaa ia nada by a check is within five 
days of that* than wa at^aapt to contact tha dafandant by 
phone* and onca again withour araa representative. This is 
prior to his aiasing tha Coart appoaranca. 

0 Mow* of thdoa who ara raiwandad by tha 

agency* by Pretrial Services* andc who ara Dom'd* what 
percentage ara yoo able to oonaot within that 24-boor pariod* 
initially* what paroantags contact yon initially? 

A Os have initial contact either through response 

to our latter or by tha ftoai call or sosh thing on appzvxi- 
mats ly 80 percent for those people whoa wa raonaaand. 

Q And of tbooa whoa you do not raoonaand* what 

is tha parcantaga? 

A Tha percentage ia acswthing in tha nature of 

25 to 30 percent. 

Q How* you hare people — 

A Incidentally* jus too it will be clear* wa 

provide tha saaa services* as far as tha follow u p and evary- 

.. 

thing* on people* whether wa raocaaand thaw or not) anybody 
that is ROM receives exactly tha easts services. 
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Q So that your agtncy, in essence, conducts 

followup — 

A On ever y body, that's right. i 

Q — on a va ry b ody who is ra la a sad on his own 

raoognisanca? 

A That's correct. 

Q Now, there are sons people who, after the 

arraignment, for whatever reasons, will be raw ended to the 
jail, and there are going to be sosm of 'he people who are 
qualified but unverified. 

What steps does your agency take with respect to 

those people? 

A Well, there are several possibilities or it: 

one of thee is on a limited number of defendants, we attempt 
to obtain additional verification and to get back to the 
court, either at the 72-hour hearing or at the next time we 
are able to get back in with it, and change the "qualified" 
stamp either to an upgraded "recosnended" or a downgraded 
"no recommendation" based on the fact that we find the 
information is in conflict or not correct. 

That is done, as I say, itself with a limited 
number. There are approximately 25 to 30 oases a month that we 
are able to do that with. 

Q When you verify the information between the time 










$ 
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t 

of arraignment and tha tlaa of preliminary hearing, what la 
done with that information, who do you notify abo u t it? 

A The information is given to the judge at the 

next hearing the defendant haa, and to the diatrict attorney 
and to the defense attorney# for uae at that hearing. 

0 Has there ever been an occasion when you had 

either at arraignment or at the prrlirainary hearing sons body 
whose report is qualified but unverified, and you have been 
able to verify that information in the courtroom while either 

in the course of the arraignment or shortly before the arraign 
ment? 


A You usually are not able to do it in the course 

of the arraignment, but we have very often situations where we 
will send the court papers up narked"qualified" and then after 
that, be able to verify it, either by telephone or in the 
ourtroam itself, end then we have stamps in the courtroom 
and we will actually change the stamp on all the papers in the 
courtroom itself. 


C Have you ever had information verified after the 

preliminary hearing? 

A Yes. 

Q And can you describe what the agency does in tha 

situation? 



Well, it's the 


situation, just at the next 


. 

I 


• i 


SA 
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hearing, the defendant has tried to furnish that information 
to the Court and to the district attorney and the lawyer. 

. q Would you say that most of the defendants whose j 

I 

information is going €o be verified are verified by the time 
of the scheduled proliminar y hearing, in most cases? 

A It would be hard to say, because it depends on 

whether a preliminary hearing is held within 24 hours, as it 
sometimes is when a oerson is held, or if it is held in 7*. 
hours. 

If it is held in 72 hours, in most cases you are 
able to verify it, and you would, but in a lesser period you 
are frequently not able. 

0 But that 72 hours in general is a sufficient 

time to verify your ROB information? 

. 

A For verification, yes. 

Q Does "pretrial services" perform its FOR fun c- 

tion in the Supreme Court? 

A No. The only function that's performed in the 

Supreire Court is our initial recommendation which goes with 
the cou; t papers and As, I have been told by Supreme Court 
judges, used in their decision at the Supreme Court level. 

Q But you don't pic«. up new FOR people in the 


Si’.preme Court? 


*That'» correct. 


V 


t 
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Q And you don't follow it op? 

A That's correct. 

Q In the Sup ream Court? 

A That's correct. 

0 Now, yon taeti* ‘.ed that another function, . 

another service you performed is the supervised release 
prog ran. Bow is the — or on shat basis in the determination 
made to accept a candidate for supervised slease? 

A In the criminal court — sell, in both 

criminal or supreme court, we will respond to requests by a 
judge to look at a case and try to make an evaluation* in the 
Supreme Court se will respond to a requeet by a defense 
attorney to Investigate a ease, or the district attorney, if 
the case should arise, also. 

In the criminal court, se de initial screening 
ourselves from the people who are not released from our own 
questionnaires, and try to pick out the cases that we think 
are the most valid, given the limited staff that we have. 

0 What criteria do you use in your osn screening 

to determine whether you are going to sdsct a person for 
supervised release? 

A we attssq»t to select a defendant whom we M 

would not be released on his own recognisance without s o — 
type of supervised release. 


which 
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release candidates are acre than 9G percent felony cases. 

we attempt to select a caee in which we think 
there is a reasonable chance for release, whera the ■*se 
itself is not of such an aggravated nature that the Judge is 
apt to refuse to release the person, no natter what type of 
program you cone in with. 

This is done nsrely in the interests of using 
the staff to the best utilisation that we can make up with 
then. 

We attempt to take people who initially were 
recommended by us, and were not given ROR, or were qualified 
by us and were not given BOR. 

In rare cases we may go in with a blank situa¬ 
tion, but usually it is sons body who is recommended or quali¬ 
fied initially by us. 

Q Can you tell us what bail in general, or the 

average bail fixed for soaMbody who you select for supervised 
release, is? 

I 

A Op until this time of the approximately 200 

defendants we have had, prior to their release to us, the 
average bail has been approximate!y $2,000. 

Q And you have now made the datrad nation that, 

at least initially, you think somebody might be eligible for 


25 


your supervised release program — what does your staff do 
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1 

2 ; 

1 

including such things as the Long Island Hospital, Bedford— 


3 

Stuyvwsant restoration ( a number of individual churches and 


4 

things of that nature. Catholic C harities — and we attempt 


5 

to put together an individual package forthe defendant. 


6 

In every case, there will be a counseling 


7 

session set up at least once a week. If the defendant has a 


8 

specific problem which he has told us about, such as alcohol¬ 


9 

ism or drugs, something of that nature, the counseling will 


10 

be directed towards that problem. 


11 

If the defendant has no specific problem, we 


12 

will still set up a counseling session, merely to have some¬ 


13 

body establish a closer tie with the defendant so the 


14 

defendant will have somebody to turn to if he does have 

» 

15 

additional problems, and there will be at least some type of 

I 

16 

rapport built up. 


" 17 

In addition, in every case there will be a 


18 

checkin requirement of at least once a week or maybe more 


19 

times a week in which the defendant is required to call some¬ 


20 

body and just let them know that they are around and getting 


21 

along okay. 

1 

22 

The other things will depend on the individual 


23 

needs of the defendant. Maybe such things as getting enrolled 


24 

in high school equivalency training, looking for a job. 

25 

entering an alcoholism program, counseling, particularly in 
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2 

the case of parents and sons and daughters, who are hawing 


3 

\ 

difficulties there nay be counseling in a aantal >e«it K 


4 

center or counseling by a church, or soswthing of that nature. 


5 

We try to fit the counseling to the defendant's 


6 

own needs and own desires. In other words, we will not 


7 

attempt in a case where we have, say, a Puerto Rican who 


8 

doesn't get along with Blacks, or vice versa, will obviously 


9 

not attempt to send them someplace where they will be 


10 

uncomfortable, or to send scan body to somebody who is going 


11 

to be talking over their head. 



12 


(continued on following page) 
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program, can ba charged with? 

A There is no limitation 00 the crime itself. 

Our limitation is based on the facts and the 
needs of the individual defendants rather ♦ ,h *» t the category 
of and A felony or anything like that. 

We will go in on any ease that we think is 
correct. We will also not go in on a case where a Judge 
asks us to go in if we don't feel right with it. We will 
accept services for the Judge, but we will not accept respon¬ 
sibility for so m eone who we feel will not carry out the 
things. We will comply with what the Court wants, but we 
reserve the right not to go carte blanche. 

Q In terms of Criminal Court practice and Supreme 

Court practice, where has your — the supervised release 
program found a greater acceptance? 

A Our numbers are almost 50-50, but we have a 

more successful rate and more efficient rate and better 
utilization of our counselors in the Supreme Court than in th< 
Criminal Court. 

Q Can you tell us what you attribute that to? 

A I think there are two or three reasons! One 

is that you — by the time a person gets to the Supreme Court, 
the chances of a plea bargain, are less and the chances of 
them being able to raise bail are less, so therefore we don't 
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run into a situation where a package is prepared and the 
person plea bargains out or posts his own bail and wastes 
the counselor's tine for several days. 

In the Supreme Court, a Judge is more apt to 
release a defendant because he knows the defendant is probably 
going to stay in. 

In the Criminal Court where a person has only 
been in for a short time, the Judge things there is still 
a chance he's going to post his bail on it and therefore 
he's less apt to do it. 

We also find that there is less resistance from 
the District Attorneys at the Supreme Court level than there 
is at the Criminal Court level. 

This is based on the fact that at the Criminal 
Court level, my opinion is that the experience level is lower 
and things happen at a quicker pace and the District Attorney 
is somewhat afraid to take a chance and not oppose releasing 
somebody ROR, whereas in the Supreme Court we find that 
there are in most cases — there isn't opposition from the 
District Attorney. 

Q Have you ever worked directly with either Legal 

Aid or other attorneys in preparing a supervised release 
package? 

A Yes. 
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0 You lave? 

A The egency has. 

Q Now, can you tell us whether people who have 

been released in Criminal Court to the agency under your 
supervised release program, and they then get to the Suprene 
Court, they are indicted and get to the SupreM Court stage, 
what does the Suprene Court do with those people at that 
stage, at arraignment? 

A It is the use as it is in the basic ROR thing. 

If they are released in the lower oourt, they are normally 
continued on release in the Suprssui Court. 

Q So that the Judges will tend to continue that 

program? 

A Yes, that's correct, with rare exceptions. 

Q Now, you continue to provide this service for 

how long during the pendency of a case, the release functions, 
supervised release functions? 

A All the way through to the time of sentencing, 

or the time of the disposition of the case, however it is 
disposed of. 

Q Can you tell us, of the people who have been 

released in this supervised release program to date, how 
many have gone through to one disposition or another? 

A May I refresh my recollection? 
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A About 25 per cent the defendants that we've 

had come in and 45 defendants have gone through to having 
their cases terminated. 

q And of those 45 defendants, how tumy have 

received a jail sentence? 

A One defendant has received a jail sentence on 

the initial charge and one other defendant had his charge 
tied up with another charge and received a jail sentence for 
the combined, so two out of 45 dispositions have had jail 
sentences. 

<j How, I would like to go back a little bit to 

the UOR function. 

A Excuse me, I want to make sure I am correct. 

Those 45 are all cases in which there are 
convictions or please. They don't include dismissals, and sc 
on. We have had 26 additional ones who were dismissed on 
their cases, or released in that line. 

So you had 45 who actually were convicted or 
pled to the case and two of those 45 received a jail sentenci. 

q And the balance, I take it, received probation! 

A That's correct. Or a conditional discharge. 

q Going back to the initial Criminal Court 










Ryken - direct 


arraignment, are you able to complete the disposition record! 
from the NYSI3S reports, update that information, prxor to 
the arraignment or does that necessarily go to the prelimin¬ 
ary hearing stage? 

A Only in a limited number of cases, only in 

those which we have the statistics ourselves based on people 
who have been arrested since June 4th in Brooklyn. 

We have no other resources. 
q And in terms of the RCR function, does the 

type of crime enter into your determination? 


q so that you would recommend, given all the > 

other factors and verified information, you could conceivably 
recommend somebody who is accused of an A felony? 

A Yes, absolutely. We recoranend approximately 

the same percentage of A felonies as we do B felonies. 

q Now, there are people who axe awaiting trial 

in Supreme Court, Kings, who were in the Ossining Correction. 


Do you have any facilities to deal with those 


facility. 


people? 


A Not that Z know of. 

q so that could you put together a package for 

supervised release for somebody who is up in Ossining? 
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A Probably .iOt, unless th«iy vara down hara and 

we were able to aee them here. 

We have done that one one occasion that 1 know 
of where a Supreae Court Judge requests us to rmen over and 
we actually ended up not reooaeending the defendant, but we 
did put together a package at the request of the Judge, and 
he was released to that package. 

Q But you don't have the facilities to do it 

regularly in Ossining? 

A No. 

Q Now, again, after the preliminary hearing, how 

many additional — withdrawn. 

After the arraignment stage, how many addition 
people are 101 eased on recognisance? 

Q The over-all percentage, as I stated earlier, 

for release at arraignment is approximately 43 per cent. 

On top of that, there is approximately 10 to 
15 per cent per month that are generally released ROR at 
some later hearing. Maybe at the preliminary hearing or 
it may be down the line somewhere. 

Q When a private attorney utilises your services 

for the supervised release function, do you know whether the 
attorney is an 18-B attorney or he is retained? 

A It doesn't enter into — He may tell us, tut 
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Q Yea. 

A As far as our recommending a person, the fade. . 

that he's been in for the three or four months, and that he 
hasn't had ties for that period of time, will not have any 
effect on our entry into the supervised release, because the 
supervised release we take his connections prior to going in 
and try to build up the support from that. 

0 Have you found any difference in the strength 

of his roots in the community if you pick a man up in the Cri 
nal Court stage when he's only been in for a week or two as 
opposed to if you pick a man up much later on in his case? 

A Well, the major difference would be employment. 

Because a person has emplo ymen t initially and he goes in 
for any period of time, he's most likely going to lose his 
job and not go back, so I would say the biggest difference 
in ties is in employment. 

(Continued on next page.) 
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considerably less than the services we offer. 

Actually, this was to replace the Office of 
Probation work that we case in In Brooklyn and we will be 
goir g Into the Bronx. As far as other places In the State 
of New York, there are several limited ones, but I am not 
familiar with them. 

I Just know from having had requests for 

information. 

Q Would It be accurate to say that this program 

is an experimental program that was instituted in Kings 
Count? 

A I think that It was experimental to the extent 

that the idea was to see if the goals could be reached. 

But on the basis of experience in the District of Columbia 
and in Philadelphia and other places, I think that everybody 
knew what the result was going to be and it wasn't experi¬ 
mental in that nature. 

Q And was this program Implemented with the 

cooperation of the Judicial authorities in Kings County and 
the State of New York? 

A Very much so. 

Q And have the Judicial authorities cooperated 

with you in taking steps to further the program or make 
facilities available to the program? 
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A Yes. 

Q Have the Judges tended to rely more on the 

Information that you have supplied to them as the program 
has moved forward? 

A It's hard to make an exact estimate. We 

have gotten a much larger number of defendants released, 
but we in turn have been able to verify a lot more informatioi 
than was done before and the percentage of your acceptance — 
of our recommendations accepted by the Judges are slightly 
higher than that under the Office of Probation, but because 
we are able to get more information and recommend more there 

are a lot larger number being released. 

Q Do you attempt to screen all indigent defendant 

in Kings County who appear in the Supreme Court, Criminal 
Court? 

A We screen all people. Every person brought in 

through the booking process as distinguished from the appear 
ance tickets we interview that starts out in the Criminal 

Court. 

If somebody goes on a direct indictment to the 


Supreme Court then we don’t have access to them. 

Q Would it be correct to say that the Judges 

have become more disposed to grant release on a defendant s 
own recognizance now that your program is in full operation 
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and the Judges have had access to the information that you 
supply to them? 

A I think It varies with the Judges. Some of them have 

more and some of them haven't changed very muoh. The 
percentages are have been fairly consistent throughout the 
year-5 . We started out With a high percentage which we 
thought might be attributed to the fact that we were now 
and it was — and they were giving us all the breaks, but It 
stayed fairly much level. 

We have had betwe'* *10 and *15 percent release 
rate for the entire year of operation. Supervised release, 
yes, supervised release the more contact you have with a 
Judge, the more apt he ls‘ to release somebody. The first tlmo 
;ou go in he doesn’t know who giou are and so on, but as you 
go in several times and you build your credibility, yes, 
you will be accepted more. 

Q You were speaking before about the skip rate, 

the aggregate skip rate and the willful skip rate and you 

mentioned certain percentages of defendants in those cate¬ 
gories . 

Would you tell the Court in numerical terms wha ; 
the number of defendants we are talking about here isT 

A May I refresh my recollection? 

Q Yes, please. 

_ _• _ 
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A On the willful skin rate, and this Is based / 

on a study from October 29 through April 29 — October 29, 

1973 through April 28, 197*1 there were 11,816 appearances 
scheduled and four percent of those appearances were not 
made. 

That comes to about 500, I guess. 

0 And which category Is that? 

A That is the overall willful rate. In the 

recommended and verified, there were 66*12 scheduled appearancs 
and a two percent appearance skip rate, so it's substantial 
numbers. 

“q You testified before that there were certain 

crimes which you described as being of an aggravated nature, 

I 

where it might be possible that you would not care to make 

i 

a recommendation in that case? 

Is that correct? 

A No. What I said is that on supervised release 

cases we will not go into cases because of the staff require¬ 
ments that we have. We wanted to try to be as effective 
as possible, anu if we had a situation, for example, where 
somebody had taken a knife and cut up his three-year old 
daughter or something of that nature, even though we had a 
good feeling the person would show up for trial we know from 
the nature of the case that the chances are a Judge is not 
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going to release him. 

Anl so In that case, because we have limited resources^ 
we try and go with a case that we think we have got a chance 
to get the person released. But on the Initial ROR recommen¬ 
dation the nature of the crime we never go Into. We have no 
Idea other than we know what the charges are, but we know 
nothing of the fats of the case. 

Does your agency receive any funds from the Sta 

of -Jew York? 

A All of our funding comes from the Law Enforce¬ 

ment Assistance Act, through the State Crime Control Board 
nnd through the Criminal Justice Coordinating Council of the 
City of New York. 

It's totally Federal funds with matching funds 
being furnished through the CJCC program of other things 
that they have going. 

We operate under a subcontract with the City 

of New York. 

I And Is it the City of New YOrk that provides 

the equivalent of matching funds? 

A That'3 correct. 

Will the program continue to be supported by 
Federal funds or will it eventually be taken over by the 

State and City? 
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A It has to either be taken over by the State or 

City or iie. 

0 And how long has the program been funded for? 

A We are now funded through May 31st of thi3 

coming year and starting in December we will have to start 
making arrangements for funding for the next year. We 
have been told by the Federal authorities that the City will 
have to show an intention to start nicking un some of the 
costs for additional expansion and so on, and my guess would 
be that there is a possibility of getting one more year of 
some type of Federal assistance, which will be the thirl 
year of the funding, and probably not beyond that, and 
the City will have to show some commitment In the way of 

funds for this next year also. 

MR. HOFFMAN: Nothing further. 

MR. WEBER: No questions. 

MR. LATIMER: One or two more things, your 

Honor. 

REDIRECT EXAMINATION 
RY MR. LATIMER: 

0 Do you know prior to the operation of the 

pretrial services agency whether or not there was any other 
experiment Involving either supervised release or ROR in 
the City? 
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A Yes, I be Here that the Lawyers* Committee 

or something of that nature, had a program on It. 

Q So that you are not the first pro g r a m of that 

nature that has functioned? 


A No. 

Q Now, have your Interviews or the people that 
you send to Court, have any problems — have they had any 
problems in terms of production of the defendnat In court 


when you are ready to make a package. If you know? 

A The only ease that would happen would be In 

supervised release and generally I would state, no, although 
there are a lot of time wasted In waiting in court, parti¬ 
cularly in the Criminal Court. 

I don't have the figures as to the number 
of times the defendant has not been produced. 

0 Now, would It be beneficial, both to the progran 

and to the defendants, if you had more information and more 
verifiable Information within the first 72 hours of arrest! 

A More verified information is always valuable. 

The more information in itself has some value, but there is 
only so much that the Court has time and is able to digest 
of the thing, and I don't know that we would need a whole 
lot of more information, but being able to verify more 
would be helpful. 
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0 Based on the experience of the program to date, 

are there more people who are not released, who might be 
if the information was able to l.e verified? 

JR. HOFFMAN. I nhfect to that. That is 
speculative. 

r, H” COURT: It’s hypothetical, but I will 
hear it. 

THE ’JITNF.f S: Yes, there is a higher release 
rate among verified defendants than there are among 
qualified, so the more verifications you have the 
nore peoole released. 

MR. LATIMER: No further questions. 

Till-' COURT: Thank you, Mr. Ryken, you are 
excused. 

(V/itne33 excused.) 

r-T. ALTERMA.N: . e have f’r. Leo Johnson, if 

it please the Court; I think I have about minutes with 
Mr. Johnson. If a recess is anticipated I would 
prefer to have It now or rhatever the Court pleases. 

THE COURT: V ; e will take a short recess new 

and then continue until lunchtime. 
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THE COURT* I m sun you will tail the truth bat 

I think w should hews you sworn* 

VINCENT DAN t.'BbN %: y w died as. a witness, haviife 

baan 1 it duly sworn, testified as follows* 


THE CLERK* State your nasw, pli 


THE WITNESS* Vincent, V-i-n 
initial D, Dastiani, D-e-*i-i-a-n-i. 


-t, middle 


THE COURT* Wall, I think you have baan sworn in 
this case once before. Maybe I didn't need it today. 
But this la a separata hearing* 

All right, Mr* Hoffman, you can go ahead* 


DIRECT EXAMINATION 


BY MR. HOFFMAN* 


Judge, what is your present position in the Kingi 


County Sup 


Court? 


A My official title is Assistant Actainlstratlve 

Judge in charge of the criminal branch of the Supreme Court 
Kings County. 

I also acta in is tar — well, actually it is the 
Second Judicial District which is Kings County and Richmond. 

I also administer the narcotics parts in Brook 1^ 
Oueens and Staten Island which is the Second and Eleventh 
Judicial Districts. 

O And in very brief terms will you describe what 

your duties are as an administrative judge? 
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A Well, In charge of the — well, the administrative 

work — the clerks. Interpreters, court reporters, calendars, 
assignments — we recommend assignment of judges, pension, 
payrolls, all the housekeeping functions. 

0 Now, Judge Damiani — 

A I might say we have seme six hundred employees. 

And thirt—seven criminal parts. Judge Cone, who administers 
the civil side, there are about thirty-six civil parts. 

0 Judge, have you sat as an arraignment judge in 

the Kings County Supreme Court? 

A Many times. 

0 Will you describe to the Court the manner in 

which bail is set in the arraignment parts? 

A Well, first I think we have to say something 

about what happens before the case gets to us. Most of the 
cases start in the lower court, that is all, except what they 
call office origin cases where the District Attorney's Office 
presents the case directly to the grand jury. But most cases 
start in the lower court. A defendant is either held for the 
grand jury or is waived to the grand jury. Then the case 

becomes our responsibility. 

Bail la generally set in the lower court. It is 

reviewed there from time to time. 

And after an indictment is filed an arraignment 
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calendar is prepared. The cases are called in the arraignm en t 

part. At that tine a Supreme Court Judge has power to set bail, 

a 

d»» novo. Generally, unless there is same new or changed 
circumstance the tendency is for the judge to continue the bail 
below. 

What else do you want to know? 

0 What is the information that a Supreme Court Judg 

has before him in setting bail? 

A ■ Well, generally we have the lower court papers, 
the lower court complaint with all the endorsements on it which 
indicate what the bail was that was setf whether a hearing was 
held or not} whether the ball was changed or even fixed 
initially after a hearing. We have the defendant's criminal 
record in the form of either a yellow sheet or the NYSIIS sheet 
which is a machine record form which has his criminal record, 
a copy of the indictment. The arraignment of course — at the 
arraignment the District Attorney hart his file, and generally 
in his file he has a summary of the testimony before the grand 
jury which is available to us. Then of course the defendant's 
lawyer is there and he has his file, and both of then are here 
on the arraignment. 

g Have you had any problem in receiving information 

of the defendant's criminal record? 

A Yes. Well, it has always been a problem. On the 
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y* 1 low sheets the Police Department have the information. And 

i 

in the old days it was simple. We had a court officer 90 
across the bridje to police headquarters and we would get it. 
Then they put i** the machine records system. For some reason 
unknown to me they never fed into the machine the information 
from the Police Department There were other sources where 
they could have had the information. That would have been, fox 
example, from our local probation department. Everybody who 
has had a probation report prepared in Kings County, his record 
was compiled, and they were very accurate. When they started 
they had a form called the JC500. And when they had no 
disposition as to an arrest record they sent those JC500's to 
the local counties where the conviction was had. And we began 
to get them by the thousands. But we did not have the help to 
complete them. And it got to the point where I can remember at 
one point we had 27,000. And we scrounged help to try to 
finish them. And it was only until this summer that we finally 
got college students and other help, and I am happy to say that 
I think by next month we will be current as far as Kings Count) 
is concerned. 

Now, these JC500*s give a complete record of what 
happened to — well, first the .TC500 is sent to the lower court 
to get their part of the story or the record. Then they go 
back to the machine records unit. Then they come to us and w e 
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complete the Sup 


Court part of it. And than w send 


beck to them. He also have bean asking to get 


so we could start to compile these things as the 


initially 


through the court. They are taking 


of our suggestions. 


I think that that will be cleared up, at least in Kings County, 
I don't know what the situation is in the rest of the state. 


So that you 


almost up to date on defendants 


who are convicted and sentenced in Kings County. 

A He are finished sending in the JCSOO's. Hell, 

I only spoke to the judge in the arraignment part two weeks age 
and he said there is about a fifty per cent improvement since 
the last time he eat which was eight or ten months before. 

There is an improvement. It is not —- we don't heve all the 
convictions. I might say this, sitting in the arraignment part 
when we have a yellow sheet or a NYSIXS sheet, where there is 
a blank, the obvious thing to do and what dor.c i* the 

4- v >*» dlsr »o«Ht * t ■. that case •— anc 
I can speak only for myself but my experience has been that thi 
were truthful. And the practice in the court was to out a 
question mark to it to indicate that it was rot vav«*<ed 

but it came from the defendants or the defendants* attorneys oi 
some other source. But generally the defendants ware truthful 
because they knew ultimately it would probably be checked. Anc 


it was only in rare cases where I found later on that what the 
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defendant told me wasn’t so. So I think that worked — I dsn’jt 
think there was any prejudice in that sense. That was ray own 
experience. 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 Now, after bail is set — 

A Ultimately it did get checked in the trial part/ 

j 

1 or whatever. 

0 After bail was set in the arraignment part what 

are the mechanisms by which bail is reviewed? 

A Well, after the arraignment within ten da>s or 

two weeks, and the date is set at the arraignment, the case is 
called in one of our conference parts. We generally had two 
conference parts. We are down to one at the present time. At 
that time the defendant would be brought in. His attorney 
would be there and the D.A. would be there. And there would 
be a conference held with a view to disposition. Now, this is 
a more relaxed conference, more time is taken with the cases. 

And the case is reviewed. And while generally there was not 
much change in bail because it was only two weeks later, 
perhaps, and there wasn't any change in circumstance — there 
weren't many changes in bail, nut the judge there had the 
?ower to change it if he wanted to. 

Now, after that conference if there is no plea 
taken, there is no disposition, the case is assigned immediately 
:o a trial part. And I was instrumental in getting the Appellate 
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to amend our rules so that an oral application for 

b * U reVleV °° Uld he « “V time in the trial part . ^ 

18 3tU1 th<! rUle - ” * «lt.. a letter frm the 

lail to u, that letter goes on the relent ln p art 1 ^ the 

^fondant., attorney t , notified. And the de-sedan t la 
notified that the notion i a on. 

n "re you speaking of hall now? 

* am talking about bail re k. 

nail, if he complains about 

-an. We didn't do that at one tine. But some of the defense 
lawyers and the legal Aid Society criticised f or holding these 
letters, not getting to then, or whatever, but they go on the 
calendar and thev will he reviewed, and any reoue.ts for change 

in representation. 


(continued next page) 
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I 

O Now, is there another part in the court where 

bail is.set for review or where bail is specially reviewed? 

A If the defendant is not happy with what the 

trial judge does on his application for bail we have a kind of 

I 

buffer part so that the Appellate Division is net inundated 
with bail motions and where one of our senior judges, it has ( 
usually been Judge Barshay and myself, or Judge Starkey. In 

i 

effect it is one Supreme Court Judge reviewing another, but ; 

I 

nevertheless that is it. And if the defendant is not happy 
with what the Judge does in what we call Special 10 then he 
can go to the Appellate Division. 

0 And are there any limits on the applications 

that the defendants can make to Special 10? 

A No. But he won*t get anywhere if there is no 

change in circumstance generally — 

0 Now, Judge Damiani — 

A I mean if he does it frequently. 

0 Does there come a time during the year when the 

cases are reviewed by the court, particularly older cases? 

A Well, when our case load was around four or 

five thousand, we had about twelve or fourteen parts, the 
case load in each part in some instances got up to three 
hundred cases, two hundred cases, and then I as administrator, 
and with suggestions from the District Attorney or the Legal 


25 
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Aid Society and what-not, we took apart and 
that was the word we used —- we took these c 
through the conference part again bee 


12 

it — 




calendar and naybe had not been reached, where the defendant 
had not been in for some period of tine, so we would take 
those parts where the judge was not known to be a plea 
bargainer or wacn't interested in taking pleas and wanted to 
try one case after the other, and we recycled a lot of these 
parts. And of course in these conference parts with the 
judges who were nore liberal in the sense of plea negotiation. 
But we do not do that any nore because we are down to a 
workable case load and now we have got thirty—seven parts and 
the case load runs anywhere fron thirty to forty cases, and 
maybe a hundred, except in our rackets part. 

(continue** next page) 
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0 Was ball reviewed during tha recycling? 

A Yes , sure. 

0 At the present time, has the court administrate ' 

office required you to review any old cases? 

I 

A Hell, in May and June, Judge Breitel asked that | 

any prisoner who had been in jai l eighteen months or mor e be 
brought in, and we did that. 

In May and June we brought everyone in and we 
are also doing it now with the people in jail twelve months. 

And the office of the court administration under 
Judge Bartlett has statistics on that review. We found that 
maybe seventy per cent of the people in jail eighteen months 
are involved in homicide o r mul tiple-defendant cases. That is 
the way our statistics ran. 

I have a report on what we did at that time if 
you are interested. We are now doing it with twelve months. 
What happens is thist We have a big red stamp that we call 
flagging the file. We put a red stamp on the file which 
indicates the defendant has been incarcerated for twelve monthu 
or more. 


s 


When that case is called, for any reason, what 
happens in that case is that the folder goes upstairs to the 


Clerk's office to a particular clerk who makes out a particular 


machine records form giving all the information in the case, j 


i 
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why the case was not disposed of, what the reason for the 
delay was. And that fon is sent over every Friday, as aany 
as there are, to the court administration. Xt is a Machine 
records function, and Judge Breitel and Judge Bartlett are 
keeping close watch on those twelve month cases. That is whal 
is going on at the present time. 

In addition to that, X have sent —- each month 
I have sent a letter to each judge in each part listing those 
cases and I get a report from them at the end of the month as 
to what progress has been made. It worked very well so far 
with the eighteen-month cases. 

He follow up with the c o rrection department 
printout, adding the case that becomes a twelv e ■mo n th case. 


That is where the defendant has been in jail twelve months. 

0 I would like you to describe to the Court the 

holding pens and counsel conference areas you have at the 
Supreme Court. 

A Well, just a little background! The Supreme 

Court building was designed as a civil court and was never 
intended as a criminal court building. We have a pen an the 


ninth floor. We require same two hundred prisoners and 


were lucky to put in 135 or 150. At any rate, we have a very 
modem pen on the third floor. And on September 4th, ten 
parts moved over to 120 Schermerhom Street under the narcotic i 


ii 
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program. Those are narcotic cases, although not all the 
cases in the part are narcotics cases. There are ten parts. 
Three more will go over in January. That has loosened things 
up as far as pen space is concerned. 

I 

Before the narcotics parts moved over some of 
the rooms behind the courtrooms that could be used for pen 
space, which were robing rooms, were used. Judges didn't 
have chambers and they were doubling up in the robing room. 

At the present time, the interviewing facilities 
on the third floor and the new pen added down there are quite 
adequate. 

0 Will you describe what the facilities are? 

A Three interviewing rooms with glass panels and 

a larger room that sometimes is used for psychiatric 
examinations and that sort of thing. We don't get any static 
or canplaints about the third floor. I agree that the ninth 
floor is not satisfactory. There is one large room that 
used to be a robing room with a long table and chairs which 
is not adequate. 

Now, we acquired some space, as I said, on 
September 3rd, and we are hoping to add another robing room 
and hopefully make interviewing booths or put up some panels 
that will give some more privacy to the lawyers interviewing 
clients. That has been a big headache with us. 


9 
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0 Have you made any request to any city agency? 

A Yea. Our chief clerk haa been in tjuch with 

Department of Public Works. I an sorry to say when you get a 
project that has to be done within the city, without a privat 


contractor fron the outside, it takes longer. 

0 Are there any special problems as far as the 

prisoners are concerned in terms of certain categories of 
prisoners that have to be isolated? 

A In addition to the regular pen, you had to have 

special facilities for the ladles. And sometimes for 
disturbed prisoners. Particularly violent or security risks, 
they require separate pens which we have. 

0 What are the total number of parts in operation 

at the present time? 

A Thirty-seven. When Judge Murtangh comes over 


it is thirty-eight. We don't get any added staff for that. 
Mr. Nadjari got the money, we didn't. 

0 Can you describe the breakdown in the thirty- 


seven? 


One arraignment part, one crsife 


pert, four 


murder part*. Because of the eig;*uw«ui«montn uuaxnees and 
knowing that many of those are murder cases, in addition to 
trying murder cases in the four murder parts, from time to 
time we take twenty-five to fifty murder cases and spread th 
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i 

7 

out In the other parts. We have done that twice in the past , 

3 

j 

five or six months. 

4 

We have two, what you call major offense 

5 

bureau parts, federally funded. We have two rackets parts. 

6 

*'* S 

We just started a second one this month — or the calendars j 

I 

7 

will be for October. That was a troublesome part because you 

8 

have a large number of defendants. For example, our District 

9 

Attorney indicted a lot of people — a larcre number of people 

10 

in this private carting business, ^ixty-four defendants in 

11 

seven indictments. And then the oold bug, the gambling 

12 

round-up, with 220 indictments with over 400 defendants. So 

13 

< 

we started another racket part. 

14 

There are thirteen narcotics parts. Eleven of 

15 

them are funded by the state funded by the Rockefeller 

16 

program, so-called, and two of them had been federally funded 

17 

Now they are partially state and federally funded. There are 

18 

thirteen of those. 

19 

Eleven parts where_we group the Legal Aid cases 

20 

so we save the Legal Aid lawyers from running all over the 

21 

courthouse. Those Legal Aid parts are Legal Aid cases 

22 

basically. 

23 

There are three bail parts where defendants are 

24 

on bail. 

. 
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to the narcotic part? 

A It's got to be a narcotics charge. 

0 Is it solely possession of narcotics or can it 

be a related offense? 

A When these narcotic parts were created there 

was a plan the Legislature said had to be passed on, that 
plan provided that eighty per cent of the cases had to be 
originally tinder the narcotics law. The narootics law has 
a provision if there is a prior felony there are much wore 
serious punishments. So, Judge Ross and other city 
administrator judges have interpreted that that eighty per 
cent of the cases in the narcotics part must be narcotic 
cases or have a predicate felony because that is generated 
by the narootics statute. Twenty per cent of the casescan 
be any type of criminal case. And the narcotics volune has 
decreased fortunately, and not anywhere near as many cases 
as people anticipated when the act was passed. 

0 I would like to direct your attention to the 

subject of calendar control and ask you to explain the 
efforts in that direction. 

A When Judge Breltel became Chief, his first 



\ 


priority was the court should take over the calendar where 
the District Attorney had control. We have done that. We 
did that over the summer. The District Attorney prepared the 
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calendars and that had certain disadvantages. We started to i 
take it over and we have taken them over. We have a card on 
every case. We make up the calendars for the judges. Of 
course, the judge by granting adjournment creates his own 
calendar for the future from here out. And it isn't the 
District Attorney who puts then on. So the judge sets the 

i 

order of trial. 

Our rule and policy is of course the oldest 
jail case is to be tried first. And it is working pretty 
well. We still have some bugs in it. I put out two or three 
memoranda so far trying to educate the judges and the clerk 
in this new procedure. 

0 I show you Defendant's Exhibits B and C. 

Will you describe what: these memoranda are? 

A This is a memorandum I issued on July 25th on 

calendar control indicating effective July 29 the court would 
assume full control of the calendar. And it sets up some 


procedures. 


And I issued another one on August 19th. which 


we found in two weeks that there were certain things the 
clerks and judges didn't understand about the new control and 
certain other things came up. There is going to be another 


one out Friday. 


Will there be a meeting of the staff? 
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Our court was divided during the 


ir. Half 


the fudges sat. Everybody is back now. Everybody 


the day after Labor Day and we are having a meeting on Friday 
at which these memoranda and other things will be discussed. 
MR. HOFFMAN* I offer them. 

MR. ALTERMAN* No objection. 

THE COURTt Let them be marked. 

MR. HOFFMANs We pre-marked them, your Honor. 
THE COURT* Let me look at them. 

THE CLERK* B and c marked in evidence. 

(So marked.) 

THE COURT* All right. 

0 will you explain what is meant in the memo ran 

by a daily calendar? 

A When the District Attorney prepared the 

calendar the practice was he would make up a weekly calendar. 
All the cases were put down for Monday and there would be a 
reserve calendar where the judge could bring cases up. We 
found that — at least I found it very unsatisfactory. A 
judqe would start a case and put everything else over, and 
the defendant would take a plea and t. re would be a hiatus 

before he would start another trial. - t 

'i 

we broke the calendar down to Monday, Tuesday, 

* * •» • 

Wednesday, and Thursday, leaving Friday <pen. That wouljf be 
for adjournments and things. I think this will work much 
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2 

better. We will also have shorter calendars. 

3 

We have also instituted with the Correction 


4 

Department what we call a 299. This is a card that goes with 


5 

the prisoner. The card goes with the body, we say. We don't 


6 

carry cases ready and past, ready subject. The system is 


f 1 

similar to the lower courts. Every case has a specific date. i 


8 

On every two 299 there is a specific date* And the case is 


9 

adjourned to a particular date. And the defendant's lawyer 


10 

gets oral notification just as you do in civil cases • 


11 

0 Is there also a policy with respect to 

| 


12 

sentencing? 


13 

A On sentencing, a date of five weeks is fixed. 


14 

I am happy to say we are current in Kings County, in the 


15 

Supreme Court. We have been sentencing on the fifth week 


16 

unless there is a psychiatric examination or some exception. 


r 17 

Our statistics show it was pretty bad three or four years an o. 


18 



19 

(continued next page) 
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PIC/td , 



2/2 

Q Ha 5 the Court tried to Maintain a limitation 


e 

J 

of the cases assigned to the Legal Aid Society? 

i 


4 

A Judge Judd set a limit of 30. We have 


5 

continued to respect that. 


6 

THE COURT: Z was reversed by the Court of 


7 

Appeals, so you are doing that out of good mill. 


8 

THE WITNESS: That was on a technicality. 


9 

But it was 30. Ms don't seen to have any problem 


10 

with that. Sometimes you get a Legal Aid assistant 


11 

with 30 cases, and he doesn't plea bargain any siwt 


12 

then he is not ready. 


13 

THE COURT: Is the Legal Aid Society back 


14 

at work? 


15 

THE WITNESS: Are they? 


16 

THE COURT: Are they? 


17 

THE WITNESS: No. 


18 

THE COURT: That is irrelevant here, I guess. 


19 

THE WITNESS: They are still on strike. 


20 

0 Judge, do you have statistics on the nvmber of 


( 

1 1 

defendants incarcerated in Kings County? 


22 

A I get a printout from the itepartsmnt of Correct J 

a 

23 

every month which indicates what the number of prisoners that 


24 

are charged to us is. It is slowly improving. As of February 


25 

28 — 



^ ^ .. 
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1974? 


7 


1974, the Department printout indicated there were 


327 in jail for more than nine m onths, 
and forty seven, more than six months. 


five hundred 


The figure was higher on the roster, but we deducted 
from the figure those defendants awaiting sentence. 

In other words, they had been convicted. They weren't 
awaiting trial. 

Now, after we took that figure out, this doens't 
necessarily mean these people are all awaiting trial . They 

I 

may be down on a coram nobis or they may be do wn — serving 
a Federal sentence or state sentence, and down on some 
other case. But taking out the convections, February 28, 

327 of nine months or more; 547, six months or more. 

And the figure as of July 31 — 

Q 1974? 

A 1974. 223, more than nine months, and 3 47 more than 

six months. 

And again, they are not all awaiting trial. 

THE COURT: How does it happen to be sons.. 
are in the six month category, if it is just awaiting 
coram nobis? 

THE WITNESS: When they set up a roster, they 
put on the people that are incarcerated for six months. 
He may be incarcerated on a sentence that he is servingj 


25 
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and this is a never case, or he nay be don on a 


coram nob.s on that case. Or you get situation* 


that somebody is comin- back from Matavan, who has 


been there for two years. The date they show is 


the date of the original arrest. 


MR. HOFFMAM: That's all. 


THE COURT: Mr. Weber, do you want to examine? 


MR. WEBER: Ho. 


THE COURT: Alteraan? 


CROSS EXAMINATION 


BY MR. ALTERMAN: 


Justice Damiani, you are familiar with the 


statistics released by the management planning unit of the 


judicial conference, aren't you? 


That is a long report that comas out once a month? 


Yes. 


Your office received that report once a month? 


Yes. I think I have it here for July. 


I would like to show you — 


Go ahead. 


oka ** —report of Management Planning Unit 


as of m* v 3 . I would like you to tell the Court how many 


active pending felony defendants there were in Kings County. 


according to the reoort. 


\ 
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Q I would like you to tell the Court if there 

was a plus or minus for that month? 

A Plus 199 for the month, according to the report. 

Q What does that 199 figure signify? 

A An increase in case loadc 

Q I would like to show you the report of the 

Management Planning Unit data, and I would like you to tell 
the Court what the active pending defendants are, as of 
May 31, 1974? 




I would like you to tell the Court how is that 


reflected in the statistics — 


This shows 759. Just — 


Wait — 


THE COURT: Let the Judge answer. 

A I am going to tell you, I don't know, and I have never 

been able to know how they adjust that figure. Ask them. 

Q Does that figure, that 759 figure represent 

an increase in the pending cases? 


According to their report, it 


i. I can show you 


our weekly report and the District Attorney's report, and the 


is no such increase. 


Was that figure as the result of an audit by 


the District Attorney's office? 


A what? 
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Q An aud * *. 

A I have no idea how they adjusted that figure or why. 

I 

Q Do you know where the figure — 

A I can tell you there are about 3300 cases pending. 

Q Do you know where the management planning unit 

gets its figures to base, its statistics on? 

A The report says. 

Q I am asking you a question. 

| A Yes. 

Q Where? 

A There - is a JC — it is stated there. I don't remember 

the number. There is a form that is sent in by each clerk's 
office. 

JC 153. 

Q Is that from your office? 

A Yes. 


Q Is it your testimony then, your office prepared 

the statistics that the management planning unit data statistii) 
are based upon? 

A They may get them from there and other places. 

Q Isn't it a fact, they get them froai the District 

Attorney’s office? 

A That is true, also from the District Attorney's office. 

Q would you say. Justice Dsmiani, that is difficult! 


for such a large amount of variation in the cases, so that the 
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A My own opinion is they have got over 500 cases — 

not actually pending — 

Q Can you explain that? 

A I wish I could, I can't. I can only explain ray 

figures, not theirs. 

Q Would you know when the Iasi previous audit 

of those — 

A I don't know what you mean by previous audit. Nobody 

ever audited. The last time I was here, we both, the District 
Attorney and ay office, had made a file by file account. 

0 I am asking you to please read from plaintiff's 

exhibit number 17. 

A I am not responsible for that report. 1 know what 

it says and it is there. I just don't agree with it. 

Q Is it your testimony that the District Attorney's 

figures are accurate? 

A I would say that the District Attorney's are more 

accurate than this report. 

Q But you don't know what figures — 

A I don't know where they get 3805, for example, at the 

end of the July term. I say that it is 3300. 

Q Do you know if the District Attorney gets his 

figures from the Department of Correction? 

A I don't know if he gets his figures from the Department-h 














Damiani-cross 


Justice Damiani — 


A I will tell you this, we all get a report from the 

Department of Corrections, which looks like this tindicating) 
every week. It is for every County and it is broken down 
by adult and young adult* 

Q Has it been your experience to find the 

Department of Corrections statistics to be accurate? 

A This report, yes. Their printout, no. This is a head 

count. But I wouldn't trust their machine records printout— 
0 Justice Damiani, you testified that as of Jan¬ 

uary 31, 1971, there was approximately 5 — excuse me, 
withdrawn. 

You testified that as February 28, 1974, there was 
approximately 547 defendants who were Incarcerated in the 
matters pending in the Kings County Supreme Court for six 


months? 


Right. 


Would you say that figure on February 28, 


represented a decrease from the previous two months or 
increase? The 547 figure, does that — would you say that 
represents an increased amount of defendants of more than 
six months or decrease for the two months? 

7* What figures are you comparing? 


25 


THE COURT: 12/31/73 
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Q Yes. 

A 12/31/73 — 

Q At the end of the year, between January 1 and 

I 

February 28, would you say that the amount of the defendants 

i 

who were pending more than six months increased or decreased? 

I 

THE WITNESS: Can you read that back? 

i 

» 

(Whereupon, the last question was read by 
the Reporter). 

A I have those figures. December 31, '73, it was 572 

according to my figures, and the end of February, it was 547. 

Q The answer — 

A Decreased and continued to decrease. 

Q Justice Damiani, I am reading from the office 

of the District Attorney's memorandum dated March 7, 1974, 
submitted to the Court, for its attention after it issued 
its injunction, as to speedy trials, March, '74. 

I would like to read from page two of the memorandum. 
THE COURT: Is that an exhibit in the case? 

I 

MR. ALTERMAN: Yes. It has already been 
received, your Honor. 

I would like to read: 

"An analysis of the Department of Correction's 
computer printout of the defendants in jail 
by commitment date, indicates that as of January 
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6 th, 1974, there ware 398 defendants 
awaiting trial for over six in 

County." 


Baaed on your previous testimony, would you 


care to 


Attorney? 


tt on that statement by the District 


I tried to point that out. Z said the figures that 
I have here are the ntatoer on the printout,;leas the convic¬ 


tions. The number I gave is not awaiting trial. The number 
I gave, the figure is higher than those awaiting trial. 

What the District Attorney didn't prepare, is a trial by trial 
check. 


Is this the mesorandum submitted by the District 
Attorney at the time you rendered your decision last time? 

THE COURT: X think SO. 

THE WITNESS: This made a file by file check, 
and that's why I said earlier, I would not rely on 
the Department of Corrections printouts except, they 
say, at that time, he had that number o t bodies, that 


number of people. 

And you have to 


the reason why each one of 


them was held. As I say, it was fairly easy for me 
to find who was there awaiting sentence. I deducted 
that. There are a lot of categories. 


r 
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Before the District Attorney submitted 
that figure to Judge Judd, they looked at their 
file. The figures they gave are people who are 
awaiting trial. 

(Continued on next page.) 
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0 Do you hav« any personal knowledge of that 

statement that he looked at their files in computing the 
nianber of people over six months? 

A All I know is what was testified to here last 

time and in discussing with them in preparation for trial, 

* 

and that's what they told me. 

0 Judge Damiani, how can you make that statement 

when the first sentence reads* "An analysis of the Department 
of Correction computer printouts of defendants in jail by 
ccranitment date indicates that as of January 6, 1974, there 
were 398 defendants awaiting trial.■ 

A They started with the printout and then they 

analyzed them against their files. After they analysed that 
figure — anybody who has dealt with these printouts knows 
that all the names on that printout are not people awaiting 


trial. 


the count? 


How many coram nobises would you say went into 


A X haven't any idea. 

0 well, the difference between 398 and 547 is 

22 approximately 149. Would you say that there was 149 men who 

23 had been detained for over six months that had either coram 

24 < nobis or were down on others? 

25 A There could be a great variety of reasons, and 


< 
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my experience with the District Attorney is when they say that 

_ *ell, that they did it against their files, I accept that. 

0 But you have no personal knowledge how they 

readied their computation? 

A No. But what I «n trying — 

0 Thank you. 

A Just a minute. 

What I am trying to say is, and all I have done 
was I have taken their printouts, deducted the convictions 
and the figure goes down. Whether the figure is accurate or 

not, there is a decrease. That's the point. That's what's 

\ 

important to us in administration, with case loads, people in 
jail , probation reports, what's the trend, whether it is 

going up or is it going down. 

0 Well, is it your testimony then that there is 

a trend in a reduction in the actual number of pending 


defendants? 


Right now fortunately there is a trend downward 


in every area. 


II. 1 do you explain — 

As to indictments, as to case load, } obatio* 


reports, people awaiting sentence. 


How do you explain that 759—case discrepancy 


that appeared in the May 31 printout? 
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Z can explain why it want up a few Months 


Several of then were these rackets r o u nd - o ps, 

0 Hell, Isn't It a fact that you tsatlfled that as 
of the May 3rd printout the mnbtr of pending cases went up 


199? 


If you want 


figures that are reliable, tha 


I can attest to, *72 to '73 we — there were 9,077 defendants 
Indicted In Kings County. *73 to '74 the figure Is 6,720. ^ 

0 Judge Danlanl, I an asking you regarding —— 

A That's as of the fiscal year, as of July — 

0 With all doe respect, I an asking you to try an 

talk about the nuaber of pending cases. I an not asking you 
to testify about anything to do with reduction In lndlctaent 
levels. That's not a province within the court. 

THE COURT* What's your question? 

0 My question la, what do you base your statanent 


on that there has been a reduction In the trend of getting at 
the backlog In the last six months? 

A The District Attorney puts out this weekly 

report which I have been following for years. Wow that ws 
have taken over the calendars we will take over this repor t , 
and as of September 6th the District Attorney Indicated a 
case load of 3,351 cases, and Z don't iuive any more accurate 


figure than that. 
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I expect that we will — and we have worked 

i 

with these reports in the sense that when we have to transfer 
cases, I know that approximately — there are approximately 
that ntmber of cases in each part as indicated by this report* 

I 

This gives the number of indictments and the number of 
defendants and the dispositions each week, and I follow that 

very carefully* , 

Now, we will take >ver this report, I hope, in 

* 

the next couple of months because it will be easier for us 

! 

to do it, having the calendars. 

q la it your testimony then that the trend in the 

actual number of pending defendants over six months has been j 
decreasing? 

A Yes. 

0 Judge Damiani, I read to you from an exhibit 

that's been entered into evidence, of a memorandun from Judge 
Bartlett to Judge Broitel dated April 12, 1974. I am reading 
from page 4 and the memorandum deals with some statistics that 
were presented regarding the amount of — the number of 
defendants who are in jail over six months entitled, "Issue 3," 
It says, "While the statistics presented above do give us a 
better idea of the extent of the problem, they certainly do 
not tell us why these defendants are still in jail after such 
a long period of time." 
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Would you Jtay that statement is accurate? 

i ■ • 

That doesn't only refer to Kings County, * 


“r ' 


Ho. Would you say statement is accurate for 


I 


5 Kings County, that you really don't know why so many defen ic. t 

6 are in jail for such a long time? 

7 A Sure, I da know why. Zt was a question of 

4 •; 

8 priority in funds, which fortunately the Legislature is 

9 beginning to see the light. When we had 5,000 cases in 

10 fourteen parts — now we have a much better situation with 

11 maybe 3,500 cases and thirty-seven parts. We have a workable 

12 case load in each part which we never had before. 

13 We still have problems because the money in thei 

14 parts came so late that we — the District Attorneys and the 

15 Legal Aid lawyers are ndt as experier^ed ar*d, I dare say, 

15 even some of the judges who have recently been appointed are 

17 not as experienced as they will be. 

18 0 Is it true that the thirteen narcotics parts — 

19 A Just to give you an idea of course, on these 

20 new narcotics parts that were opened, the staffing pattern 

21 ! for personnel is $333,000 a year per part. $? * million was 

22 spent over at 120 Schemerhom St. It took $900,000 of that 

23 to make a pen on the ninth floor to serve the criminal court 

2 4 in that building, and these pen and what will be thirteen 

I narcotics parts. It's a very expensive business and it took 


v 
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36 

a long tine to get the Legislature and the powers that be to 
put the money where it should have been. 

0 Would you admit, then, that there is still a 

problem with the backlog in Kings Countv? 

A There will be a problem when we have defendants 

waiting more than one day for a trial. 

0 Okay. 

You testified last July that more monev, more 
courtrooms, more judges, more administrative personnel were 


needed. 


Right. 

You have also testified that you have gotten 


additional help. 

A We certainly have. We now have — we have over 

600 employees and the District Attorney has 247 Assistant 
D.A. *s now. 

0 Are there any other future plans or suggestions* ~j 

A Legal Aid has — T know they have not at least < 

75 lawyers in our building. 

0 Are there any other suggestions or future r»lan 3 

that you intend to push either on the legislative level or at 
the city level to alleviate some of the congestion that you 
have testified to? <■- 

A Lot's get the perspective of the judge, and thin 
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haa been a bone of contention. 

We do not appropriate money. We do not mates 
plans. We do not run prisons. There are alot of things we 
don't do. What we do ia ait an a bench and we are 
arbitrators; we are referees; we are inspires; we try cases. 

They have changed the administration to put — 
to have administrative judges. But we still don't control tho 
purse strings. When we say ■ remanded,* we have nothing to 
say as to where a defendant goes, whether he goes up to sing 
Sing or whether he stays in Brooklyn House or whether he goes 
to Rikers Island. 

0 Your major concern, sir, is it a fair statement 

to say — 

A Is to do the best with what we got. 

0 In protecting the individual rights of all 

defendants? 

A Of course. I mean, you know, defense lawyers 

don't have a monopoly on protecting defendants' rights. We 
are against sin, too. 

0 Judge Damiarti — 

THE COURT* That's why I have cases not only 
against the Supreme Court but against the Department 
of Correction, too. 

0 Judge Damiani, how many trials took place in 



h 
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2 

jt 

Kings County Supreme Court for the lest month that you have 


3 

information for? 


4 

A 

What? 


5 

0 

How many trials took place in Kings County 


6 

Supreme Court 

for the last month that you have information 


r ’ 7 

for, if you hav„? 


8 


Do you have any information for any of the 


9 

number of trials? 


10 

A 

I can give you what it was for the year *73-74, 


11 

JUly to July. 



12 

0 

Through July *74? 


13 

A 

Yes. That's pretty good. 


14 

0 

Fine. What are you reading from, by the way. 

. 

15 

sir? 



16 

A 

A report prepared by our one statistician. 


17 

0 

In your office? 


18 

A 

Yes. 


19 

0 

So you have personal knowledge how this 


20 

report was prepared? 


21 

A 

Yes. 


22 

0 

Good. >' 


23 


How was it prepared? 


24 

A 

By daily disposition sheets from the trial parti 

• 

25 

0 

Where do you get those disposition sheets? 



< 
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Dsmianl- 
Than consolidated 


and than consolida 


for tha yaar. 


Now, what ia it you want to know? 

i *1 

I want to know. No. 1, whera you gat thosa 


disposition shaata? 


THE COURT* You first asked him tha nuabar of 
trials in *73-74. Let's gat that. Than you can cross- 
examine about that, if you want. 

0 All right, thank you. 

A There ware 809 trials ccsr^anced. Thera ware €4 


disag 


Khat does "disagi 


its" mean? 


Mistrials, one fora of aistrial. 

Sixty-four disagreaaants, 84 ot her tvoes of 


mistrial. Five hundi 


oases ware triad, proof 


completed. 687 defendants ware trlr* w't?i ; coot completed. 
0 Zs that figure that you gave me — does that 


represent an increase from last July or a decrease? 


A I don't hast tha figure for tha year before. 

I don't think we kept that — or at least I don't have the 


statistics. 


Without '-he statistics, based on your observa¬ 


tion as the administrative judge. 


25 


A 


I would tell you generally that jury trials are 
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I 

increasing to almost ten per cent, which is high, and — well, 
that's it. I think that's true throughout the city. 

0 You testified that you had tried to get certain 

cases recycled, if that's the word you used, from in front of 
plea bargaining judges in terms of a conference. 

A Right. 

0 Could your court function — 

A Let ms just interject this, if I may. ; 

When I testified on direct, I failed to point \ 
out that every June and every December, for as long as I have 

I 

been associated with the attain!stration, which is about ten 

t 

years, we have brought in every jail defendant just before 
the sunaer and also just before Christmas, before the 

i 

i 

Christmas holidays for a bail review and with a view to 
disposition. 

0 This has happened almost every summer? 

A Yes. 

0 Are you sure about that? 

A We may have skipped one year when we did a lot 

of recycling. But I can show you memoranda for the last two 
or three years where it was done. 

0 Justice Damiani, you testified last summer, when 

I asked you the same question, there were no official plans 
for having crash conferencing, so to speak. 
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2 

A What? 

3 

0 Too testified last sm f and whan x —^ 

4 

a similar question as to whether or not there were any pl« 

5 

for crash conferencing of cases where the defendants were ~ 

6 

A wg didn’t have one last susmer because we had 

7 

just recycled a lot of those parts. 

8 

0 Did you have one last June? 

9 

A we just had one in May and June on the eighteen 

10 

months. 

11 

0 Juatlea Daaianl, you Juat taatifiad that aInca 

12 

you hava barn thara, thara ha. ban . cra.h ccnf.rtmclng 

13 

suassers and winters for the last ten years. 

14 

A Generally, yes. 

15 

0 "Generally yes" now. 

16 

I have asked you, last summer you testified 

17 

that there was no crash conferencing. Was there a crash 

18 

conferencing last December, 1973, and if so, would you kindly 

19 

describe it. 

20 

A Well, I don't know if I have the *73. Here are 

21 

the memoranda foar *72. 

i 

0 So is it your testimony. Judge, that you are 

22 

23 

not sure if there was a crash conferencing scheduled for '73 

24 

in December? 

25 

I 

A It was generally our policy to bring everybody 
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in in June and December* Now, we may have skipped one here or 
there because we had done a lot of recycling and we figured 
that it was quite a task to bring in every defendant. It was 
quite a burden to the Correction Department and that was 
generally our policy. Now, we may have skipped a December or 
a June here and there. I would have to go back. j 

0 You are not really sure? 

A No, I am not sure. But that was generally the 

policy, and I think we did it more times than we didn't. 

0 Was that policy contained in any administrative 

directives from either your office or the Appellate Division? 

A Yes. I hava got same here. 

0 Can I see them? 

A Yes (handing). 

Is that on bail review? 

0 Yes. This is bail review. 

MR. ALTERMANi I will withdraw that question. 

A I can get the directives if I have to. But that 

was generally the policy and there is notnuch doubt about it. 

0 Judge Damiani, you testified that you tried to 

get cases recycled from in front of judges who were more 
susceptible to plea bargaining to get those cases out of your 


pending parts. 


Yes. 
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0 Could your court function adequately If thirty 

par cent of the defendants Instead of ten per cant wanted a 
trial on their cases? 

(continued next page) 
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NR. WEBER: I object to that. It's very 
speculative. 

THE COURT: I will sustain the objection. 

I think it'8 a hypothetical case. We can add and 
figure out what would happen if they had twice as 
many trials. 

Q Is your Court equipped to deal with twice as 

many trials for next year, in your official position as 
administrative Judge of Kings County? 

A I don't know how to answer that. Arewe equipped? We 

have got a lot better equipment this year than we had last 
year, several over at 120 Schermerhom Street. But I 
can't — I don't know what you mean. Are we bettyr equipped? 
The Judges will have more experience. Legal Aid will have 
more experience, the DA's will have more experience. Maybe 
our taking over the calendar will help. Maybe the new system 
of calendaring and bringing in the defendants will help. 

Q I asked that question for a specific reason, 

because if the number of trials, in your opinion, have 

I 

increased significantly since last July, will this ultimately 
decrease the backlog, or cause it to build up again, because 
people will not plead out? 

A It will in certain types of cases. For instance, one 

reason for the additional trials, is the narcotics law, which 
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has life sentences, but more important is the predicate 
felony provision. 

Anyone v/ho has had a felony, and he is indicated for 
.1 felony, nobody can reduce that, and the only plea he can 
take wouldbe a felony, and the least he can get is one to 
three. That's the thing that's created the trials, and 
the increase in trials, and will continue to do so. 

Q In your report that you testified about 

regarding the number of trials, could you please break down 
how many of those cases that were tried, were convicted and 
what number were acquitted? 

A Well, I can tell you this. In *73- '74, we had 206 

acqu ittals . We had 319 convictions for felony after trial, 
or by trial, and then we had miscellaneous 95, for example, 
abated^ where a defendant died and other situations. 

0 Do you have any statistics on whether or not 

of those 600 or so trials that you say wsre held, the number 
of defendants whe we re in jail at the time of their trial, the 
number of defendants out on bail or paroled? 

A No, I can't tell you that. 

0 You testified that there are presently 37 trial 

parts in Kings County, and that's broken down into narcotics 
parts, MOB parts. Legal Aid Parts, and bail parts. 
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Q Wouldn't you say it's true that the variations 

in the case loads in those .individual ^arte are enormous 

in terms of one part might have a 30 case load, another part 

might have 100? 

A No. The rules require — and I think Judge Vetrano, 

who has done most of the assigning, has tried to equalise the 
parts whereever possible. 

Q Isn't it a fact. Judge Damiani, that aoa» of 

those trial parts have 1972 cases, others have 1973 cases, 
still others might have *74 cases? 

A It's entirely possible. But there would be no purpose 

in it. The parts are Part 23 and 24, and if my figures, 

as of September 6, or the DA's figures' of September 6 are 
correct, they indicate that there were 120 indictments before 
Judge Hillerbrand in 23 and 107 before Judge Cowan in 24. 

Q What type of parts are Part 23 and 24? 

A They are the MOB parts. 

Q Isn't it a fact that those parts are funded 

differently and treated differently in the administration of | 
your Court? 

A They are funded differently, in that it's Federal money 

and the grant indicates the type ofcase which is to be assigned 
to that part. They are basically aimed at violent street 

| 

crimes, and the grant has a pattern or a formula or guidelines, ! 
if you will, which indicate what type of a case is to be 


25 









Oemiani-cross 


considered a NOB case. 


Q nrald you say then that tart 23 and 24 are 

typical of the other parts in the Kings County Su>ree Court? 


No, definitely not. 

Q Would you give us 


regarding the case loads in 


figures or statistics 


parts that you oonsider typi< 


perhaps a Legal Aid part? 


A What do you naan? All I can tell you is this, that 

those cases are generally defendants with two, three or four 
sheets, who committed a violent, or are charged with a violent 


crime. 


clear. 


Judge Damiani, maybe I am not making myself 


THE COURTi That's the MOP part that you are 
talking about? 

THE WITNESS: Yes. 

THE courts Mr. Alteman now asked you to 
give him a couple of typical Legal Aid parts to 
cosf>are the case load. 

THE WITNESSr Z can tell you. 

Our Legal Aid parts go from 6 to 16, and 
the figures vary from 101 to 148, 109, 101, 155, 
103, 123, 119, 117, 105. That's the way they run. 


Would you give us 


comparative figures for 


the four murder parts? 
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A Are you trying to make the point that we tried to keep 

less cases in the HOB part? 

Q 1 am trying to make the point that the MOB part 

is not typical — 

A Because I think 1 can help you with that. 

THE COURT: I am not sure what you are aiming 
at with respect to the issues I have to decide. 

Q Would you care to give us — 

A Let me just contribute this. Z think this is what may 

be bothering you. 

Part of the plan for these MOB parts, or one of 
the objectives of the plan was to see what the result would be 

J 

| 

if you would take a violent street crime by a person with 
a long record, and try him immediately or try him quickly, 
rather than the plea bargaining, and delaying the case. 

So when we started the part wo did keep it down for 
approximately — we started with 50 cases, or something like 
that. We started it low. 

Now it has built up. j 

Q You anticipate — 

A Is that what you are after? 

Q Yes. 

For purposes of clarification, sir, Z would like to 


25 


restrict all questions to either Legal Aid Parts, murder Part 
and not to the MOB parts. 
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1 

I an not interested in any more tewti^ny retrain, 
the HOB pert, as the Court, I think, h.s admoni.hed ... 

VOU have just given me so* figure. r e,arding the 
case ioad in the individual Legal Aid Parts. 

would you care to give * the sa* type of figure. 

for che four murder part., the pending cases, in the four 
murder parts? 

A The nUrder parts «« indictments in one - i„ part 

we just added a murder part last month, an additional 
murder part, and that has 27 indictment.. The third murder 
pert has 64 and the fourth murder part has 62. 

0 You testified — 

A And we spread out 25 to 50 among the other part.. 

<3 What parts did you spread them out to? 

A We generally put them into Legal Aid parts. 

o But isn't it a fact, that Legal Aid attorney, 

cannot try murder cases? 

Hint s right. That's one reason why we do it, so that 
When Legal Aid lawy.. . ren . t ready, there is a murder case 
or somethin, else that could go on, and further than that - 
well, there is also a problem with capability - veil, y ma . t 
oo into that. Murder ease., you usually Uhe to get more 
senior Judgestryin, them, than any brand-new Judge. 

C Are tliere any other current mechanism, to 
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investigate and monitor case progress with respect to 
murders? 

A What? 

Q Judge Damiani, is the greatest congestion in 

your Court, in the murder parts? 

A I don't know what you mean by "congestion." The people] 

are detained longer in murder cases. 

Q How long would it take to get a case tried in 

a murder part for a murder defendant in terms from the date 
of an arrest? 

A I couldn't possibly answer that. 

Q Isn't it a fact, that the last time you did an 

audit, you discovered 124 cases in Kings County, where the 
defendants had been detained over 18 months? 

A Seventy percent of our 18 month cases were murder cases] 

right. 

Q So is it fair to say that your congestion is 

mostly in the murder parts? 

A I don't know what you mean by "congestion." 

Q The backlog. 

A Just a minute. 

The nature of the case is that the defense lawyer is 
trying to make every motion possible, trying to make as thorough 
an investigation as possible. 
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Most of th>“ t^Uys com from the defendant in that 
type of case. They are not going anywhere, because ball 
is generally high or no bail at all, particularly in felony 
murders. 

The cases are oonferenced as regularly and maybe 
more frequently than the average case, particularly where 
there is a family situation, crimes of passion, that sort 
of thing. 

THE COURT: A larger proportion of those go 
to trial than other cases? 

THE WITNES8: Oh, yes. That's the same with 
the narcotics case*• 

THE COURT: I see you have your load in the 
murder parts scsaeahat: lower than in the other parts. 

THE WITNESS: We have accomplished.that by 
opening four murder parts. Then those cases take 
a lot longer. That's the problem. 

If you have one part — well, take, the Myrtle 
Avenue shootout. That took weeks. 

Q well, are there any other current swchan! erne 

other than the ones you have testified to? 

A I don't know what else we could do to beve the murder 


cases any faster. I think, as a matter of fact, that I am 
prejudicing scorn of the other defendants at this point, where 
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we have four murder parts, and we are still spreading out 


murder cases among the other parts. Those that we spread 
out are not necessarily the felony murder cases. 

They may have also a manslaughter element to them. 

Q Isn't it a fact that over 200 cases involving 

homicides are still inyour courts, where the defendant has 
been in jail for over six months? 


What? 


At least two hundred of the cases in the murder 


parts, are cases where the defendant has been in jail for 
over six months? 

A There are very little more than 200 cases, I think, of 


murder cases. 


How many murder cases do you have pending? 


A About 225, something like that. 

Q Do you have any breakdown on how many of those 

defendants are over six months? 

A I said seventy percent were over eighteen months. 

How many over six months? I don't know. But I would 
say generally, a defendant in a murder case is not tried 
before six months, and doesn't want to be. 

THE COURT: What am I going to be asked to 
decide after this is in, with respect to these 
statistics, Mr. Alterman? 













MR. ALTRRMMls Well, you Ronor. we tain tin 
position that thoaa Inrtlotaea in Rings Const? Hot 
are accused of rarder, hates a right to a spaa hr trial, 
mnber two, if the facilities in Kings County 

I 

are not adequate to give than a sp eedy trial, then 

j * 

s ca n mechanism should be damale^md with respect to 
their bail, so that they could It least, Minimise 

y 

the prejudice that flows from at tend ed periods of 
long incarceration. 

That's precisely what we are trying to erplore 

here. 

Z will nows on to something else. 


THE WXTHESSI Me got an average of less than 

\ 

€0 cases in the warder part. 

Q Mould you say that the District Attorney's 

police not to recosnend e plea bargaining in felony warder 
cases, contributes to the delay? 

MR. HOPPMAH: Z object. 

THKjCOURTt Pirst, is there such a policy? 

Z as not sure whether Z h ea r d that testlwon v. 

0 Zs there a policy? 

A Mali, generally, the District Attorney — well, Z will 

say this. Z don't know whether in every ease, but in many 
felony murder cases, he wants a plea to the indictment. 
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had that much trouble. 

There has been a decrease in production, because in 
making the substitution, there has to be an adjournment, 
but ve can handle the situation, even with the strike. 

0 Even with the strike? 

A Yes. 


(Continued on next page.) 
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0 I am not asking you about the strike, your Honor, 

I am asking you as to — 

A What I am trying to say is we have an adequate 

18B bar, I think. 

We don't just put 18B lawyers in. If there is 
a conflict of interest, we assign them. 

I 

0 As administrative judge are you in favor of 

permittin g Legal Aid to handle murder cases? Would you be? 

A I would have no objection to it. 

q Have you suggested thia as a way of possibly 

looking at reducing the backlog? 

A No. 

0 Judge Damiani, in May of 1973, as you have 

testified to previously, this Court issued an injunction 
against the case loads of the Legal Aid Society and, as you 
te !.fied, from May through the end of August 1973 18B 
attorneys took all new Supreme Court assignments. Would it be 
fair to say that 18B attorneys now handle more cases than they 
did when this suit was instituted in 1972? 

A I have no idea. 

The Legal Aid has been taking care of it. 18B 
lawyers are generally used where there is a conflict of 
interest or some special problem, where 18 * — where Legal Aid 
cannot represent the defendant. 
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0 What I an getting at is, if 18B attorneys 

represent indigents accused of murder and those cases of 
multiple crimes or where there is potential conflicts, which 
are serious crimes, which you have testified that ceventy per 
cent of all those over eighteen months are murder cases, is 
the case load of the 18B panel weighted more heavily with jail 
cases than that of Legal Aid? 

A You have lost me. I can't follow that hi id of 

a question. I am sorry. 

0 Because 18B attorneys represent murder cases 

and other serious crimes, is the case load of those 18B ~ 

A It isn't every 18B lawyer who can be assigned t< 

a murder case. You know that. That's a special panel. 

0 I understand that. 

I am asking a general question. Are the lawyer 
fron the 18B panel weighted more heavily with jail cases than 
that of the Lenal Aid Society because they handle- more 
serious crimes? 

A 18b lawyers don't handle any more serious crime 

than the Legal Aid Society. The only place they cone In whe 
the Legal Aid Joes not in murder cases and that's a specia 
panel of 18B lawyers. 

0 You testified on direct examination that the 

Legal Aid Society counsel individually are down to a case loa 
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II 
l 

I of thirty. On what do you base that? 

A Statements from Mr. Caesar Serigliano, who is 

head of Legal Aid. 

0 Do you know what percentage of pending cases are 

now represented by 18B counsel; do you have that statistic? 

A No. 

0 Do you know what percentage are represented by 


Legal Aid? 

A You can get that from Mr. Spinakos, who is the 

Director of the panel. 


0 Have there been any changes in the policy 

concerning the mode of assignment of the 18B attorneys that 
would reflect an increase in 18B participation, representation'’ 

I 

Have any official policies come out of your office? 

A No. There is a book of rules as to 18B which is 

issued by the Appellate Division and they set up the procedure! t 
the compensation and all the rest of it. It's a printed 
pamphlet. 




0 When you were sitting as an active trial judge, 

frequently 18B attorneys came before you; is that correct? 

A Yes. 

0 This question is directed to you both as in your 

official capacity as a judge and as a trial judge. 
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Have you received complaints from defendants 
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i 


I 

the 18B lawyers are any greater than you get, say, against a 
Legal Aid lawyer. 

0 Would yousay that their representation is 

: 

about equal, the quality? 

I 

A I don’t like to generalize. I think, if I were I 

to make a generality, I would say maybe Legal Aid repre- 

I 

sentation is better. 

0 Have you ever spoken face to face with a 

prisoner or a defendant who complained about 18B representation? 

A Yes. Also against a Legal Aid lawyer and also 

private lawyers. 

0 Generally, what was your practice, what did you 

do after you revived such a complaint? 

A If he wasn't happy with the 18B lawyer and if 

there was a reason for his wanting the Legal Aid lawyer or 
the 18B lawyer or private counsel relieved, I would relieve 
him. But I just didn't relieve lawyers when a defendant — 
just when I have the idea that he was just delaying things. 

0 Generally, do you think prisoners who make 

complaints about their lawyers were delaying things? 

A We do have such situations, no question about i :. 

0 Would you say that happens in the majority of 

the time8? 


25 


A 


No 
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0 Judge Dsmiani, you testified regarding your 

dissatisfaction with the interviewing conditions on the ninth 
floor of the Supreme Court; is that correct? 

A Yes. 

o You also testified that you are in favor of 

plans to make them more adequate in terms of privacy, in 
terms of consultation with lawyers and clients and also the 
number of lawyers and clients who can be in there at the sane 
time. 

A Yes. 

0 Could you tell us if any of these plans have 

been written down in directives or memoranda that you 
submitted to the City? 

A Not yet. Wejust completed the move on 

September 4th. 

O Do you have any idea when such a plan wruld be 

submitted? I think it*s pertinent to this. 

A No, sir. It took us several years — probably 

seven, eight or nine years to get the pen on the third floor, 

0 How many defendants and their lawyers can oonfii: 

in that ninth floor pen at any one given time, would you say ' 

A I would say seven or eight. 

0 Seven lawyers — 

A Or eight at a time. 
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i i 

0 Seven lawyers and seven defendants? 

I 

A It's not the happiest arrangement. Thera is one 1 

i 

j 

long counsel table maybe longer than that counsel table. 

§ 

0 I see — 

A There may be a table and perhaps another smaller! 

table. You can have seven or eight interviews, I think. 

0 How many courtrooms does the ninth floor service"] 

A Well, there are about seven on the ninth floor. 

I think it services the ninth and the seventh 

l 

basically and the third floor serves the rest. 

Eight courtrooms on the ninth floor and about 
the same on the seventh. 

0 Are the facilities there adequate to hold the 

number of defendants to be produced? 

A I said — 

0 To hold. 

A The pens are adequate, yes. 


present time. 


The interviewing facilities are not* at the 


Are you familiar with the interviewing facilities 


at the Brooklyn House of Detention where defendants are 
arraigned in the Supreme Court? 

A We have stopped that. 

0 That's not going to Imogen any moie? 
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A Me are trying to see if we can do without it now 

that we have more space. Me started that because of the bad 
jail conditions at the Supraaie Court or the limited jail space, 
So the Mountain want to Mohammed. 

THE COURTt You still have to have interviews 
between lawyers and defendants at Brooklyn Rouse of 
Detention to get information before they come to Court? 
THE WITNESS I That's not our re s ponsibility. 

THE COURT* i know that. 


THE WITNESS t Me went over b o or three diys a 
week to arraign there, and this month — we stopped it 
in July for the sussaer. Ms brought the prisoners over 
because our program wait restricted and we could bring 
them over and we have continued to do that. 

Now that we htve a third floor pen and a ninth 
floor pen. 

0 You anticipate arraigning all defendants whether 

they are in or out in the Supreme Court? 

A In the Supreme Court. 

0 Are all defendants who are to be arraigned in the 

i 1 

Supreme Court produced for their arraignment now that the 
299 card is in effect? 

A The 299 card ie working very well. I get very 

little complaint about nan-production. 











0 


arraignment. 


Damiani-cross 

Well, I am restricting my comments to the 


Would you say then that ninety per cent of all 


of the defendants who are called are produced for arraignments 

I 

in the Supreme Court? 

A As far an I Know, we have no problem with the 

production of defendants on arraignment. Sometimes if they 
are serving sentences elsewhere or where an order is required 
that the District Attorney or clerks weren't aware of. But I 
dcl't know of any problem with producing defendants for 


arraignment. 


Did your office receive aggregate gross 


statistics that describes the number of persons called for 
arraignment and the number of persons actually produced for 
any one given week? 

A We keep statistics on the number of — we could 

get them. We don't compile them every week as to how many are 
produced and not produced for arraignment. 

0 Do you have any problems with production in the j 

conference parts? 

A Last time I had a problem was when we brought in 

the eighteen-month, the first day. Wot as many got into the 
courtroom as I liked and that I issued another stiff memo and 


25 


I haven't had any problems since. 
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The conference part happens to be en the ninth 
floor. Judge Vetrano has long sentence calendars because of 
the large number of pleas that he takes and he also has long 
conference calendars, and particularly now since we have — 
in order to open another murder part and another rackets part, 
we had to cut somewhere. So we cut a bail part and we cut a 
conference part. So he's a very bu&y gentleman, and when he 
confers about a case and the lawyer goes in and speaks to the 
defendant — 


(continued next page) 
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0 So then the defendant is not actually present? 

A When the lawyer goes in and speaks to the 

defendant and cases out and tells the judge the defendant is 
not interested, there is not much r i in bringing the 
defendant out. And that has alw* a been a problem because he 
has so mar.y cases, and you have a security problem of bringing 
so many jvople in and out, that he did not in every instance — 
it slowed him up tremendously — if you bring a defendant out 
and say, "Did you talk to your lawyer? 

"Yes. 

"Are you interested in this type of plea? 

"Ho." 

And to do that twenty or thirty times, whether 
he has spoken to a lawyer. The lawyer has conferred with the 
defendant. The defendant was not brought out in the conferenci 
part as frequently as maybe the defendant would have liked, 
but there was no point — 

0 Is it your testimony then, sir, that for those 

defendants who are interested in pleas that they are actually 
brought into the conference part and engage in the colloquy 


that goes on? 


No, no. If the defendant decides that he is 


interested in taking the plea then he is brought out. And I 
presume Judge Vetrano goes through the catechism of taking the 
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plea. 

0 But other than the catechism of talcing the plea, 

they have no actual participation? 

A Most judges do not talk directly to a defendant 

in plea bargaining. There may a few who do. But most 
judges do not talk to a defei in plea bargaining. If they 

bring them out they will take the plea or they won’t talk to 
a defendant off the record in pica bargaining. 

THE COURT: Mr. Alterman, how long do you expect 

to bo? 


•lR. ALTER*IAN: Well, about a half-hour more. 

THE COURT: Well, all right, do you want a 
recess? I am ready to go ahead. We have the reporters 
MR. ALTEPMAN: Is it okay with you (addressing 

the I’enorter) ? 

* k 

COURT REPORTER: Yes. 

THfi COURT: Go ahead* 

0 So you have no problems with production of 

defendants for conference brought over to the Supreme Court 

ever since 299 was adopted? 

A We have enough pen space to bring everybody over 

who should be brouaht over. I have issued at least four 
directives that defendants be produced in the courtroom. 

0 When did ycu issue such directives — 


li 
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THE COURT: Wait a moment. Let me hear this* 

A (Continuing) These four directives that the 

defendants be produced in the courtroom. It seemed a little 
unfair to the judge in the conference court to reguire him to 
slow up his work to bring out people to find out — to tell 
them — to inquire whether their attorney was talking to then 
about a plea, and whether they were interested in the plea. 

But I have had no complaints lately about failurt 
of oroducing defendants in courtrooms. And a lot of it is 
unnecessary because the lawyer goes down into the pen and 
talks to his client and tells him his case is adjourned, and 
tells him why. But despite that we are bringing tlu*m up. 

We have one prisoner elevator and there are 
criminal courtrooms on the third, fourth, fifth, seventh and 


ninth floors. 


Judge Daniani — 


Yes — 


0 — are there any problems that you have in 

production that differ from jail to jail, getting the defendant 
actually over to the courthouse? 

THE COURT: Do you mean as to whether they are 
in the Brooklyn House of Detention or Hikers Island? 

MP.. ALTERMAH: Or Sing Sing. 


We have had a running thing with Correction. We 
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try to cooperate. Vte cooperated to the point of having the 

239's. 
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The next thing we intend to do is to have one 
fom which is a ccnnitnent form on one side and a 299 on the 
other, an eight by eight card which will qo with the prisoners 
And it is noing to eliminate, we hope, a lot of work in the 

lower court* Ue are working at it all the time* 

v 

lie had a bi-dopartmental meeting in the spring, 

tno late spring — 

0 Do you — 

TllE COURT: Let him finish. 

A (Continuing) • you are asking me and I am 

♦-el ling you. You know they think we don*t give any 

c 

consideration to any of these problems. 

but we had a meeting in the late spring about 
the production of prisoners chaired by Judge Mara of the 

Criminal Court, Judge Calarda himself was there, the P.J., an< 

* » 

Commissioner Malcolm and his staff, and most of the 
administrative judges, about what we could do to improve the 
production of pn coners. We put the 299 in last October and 
it has been working well. One of the problems that Correctioi 
is having at the present time is buses. A lot of the 
prisoners are sent up to Sing Sing —- 


25 


0 


why are prisoners sent up to Sing Sing? 
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I 

A Because everybody complained nl*>ut overcrowding | 

down here. 

"HE COURT: I may very well he responsible for 
that, I suppose, by sayinn they shouldn't have two in a 
cell. 

MR. ALTERMAN: Yes, your Honor. 

THE COURT: In a different case. 

THE WITNESS: My information is that our 
prisons, at least here in Brooklyn where our prisoners; 


are, is al>out ninety per cent filled. 

0 Do people in Sing Sing — 

A In fact, let me net to the real nroblem. The 

problem is buses. And Commissioner Malcolm came out with a 
schidule of the buses that have been ordered and when they are 
going to be delivered. Maybe there ought to be an anti-trust 
suit against the bus companies who make prison buses. 

THE COURT: In fact, there was an antitrust 
charge about buses generally. 

All right, go ahead, Mr. Alterman. 
o Is it your testimony, then, that there is some 

difficulty in getting defendants who are at Rikers Island or 
Ossining over to the courthouse for their cases? 

A There will always be difficulty. You have 

prisoners in six different places and any tine we try to put 
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in a procedure with Correction that is a problem. You have 
about five or six different places, men, women, young adults ! 

I 

and adults. And Correction officers work around the clock. 

You have different correction officers at different times. 
Every time you have a new procedure there is a problem. 

0 You test-fy that men who have indictments pendin 

in Brooklyn qet sent to Kings County» is that correct? 

A I wish that were true. No. 


(continued next page) 
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THE COURT: Do you mean Kings County Hospital? 
MR. ALTERMAN: Excuse me. Ossining. 

Q (Continuing) Men who have — 

MR. ALTERMAN: Strike that. 

Q Men who have indictments pending in Kings County 

are sometimes sent to Ossining. What is the criteria — 

A Awaiting trial? 

Q Yes. 

A That * s true. 

0 Why does that happen? 

A I am not the commissioner of Correction and I 

have no control over them. 

Q Okay. Now, you test fied that when someone 

is not produced, a defendant . s not produced in the courtroom, 
that the Judge is supposed to inform your office that that 
situation occurs, is that correct? 

A I didn't say that. 

Q Is there such a system? 

A I have put out directives which require that 

they be produced with all the reasons why, the time the 

! 

prisoners get up ; how they are given a bologna sandwich 
for lunch; that they may getback to prison late and miss 
their meal; all of those things have been explained to the 


25 


Judges. And I get figures from the captain in our building 
from time to time to see how many were not produced by 
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Correction and were not produced in the courtroom. 

Right now, I say it is not a problem. 

Q Okay. And is the Judge's compliance with those 


directives monitored by your office? 


If I find that they do not comply then I speak 


to them. 


Have you found that to be a fact? 
Yes. But I have put out four mess 


Thank you. Now — 


>randums. 


And I think I am the only administrative Judge 


in the City that did it. All right? 


Is there any directive ordering a Judge — 


MR. ALTERMAN: Withdrawn. 


You testified that on the Supreme Court 


arraignments in the Supreme Court that there is in es: 
a bail de novo hearing? 


A Right. —- 

Q You also testified that generally some bail 

conditions are continued in the same court# those who are 
in stay in# and those who are out# stay out# is that correct? 
A Generally# yes. Generally. 

Q Well# would you tell us how long an average 


arraignment takes in the Sups 


Court? 


Well# five or ten minutes. 
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Q We have had testimony from various attorneys 

and other personnel who work in the Supreme Court to say that 
the average arraignment takes about ninety seconds? 

A In the Supreme Court? Ninety seconds? That is 

not my experience. 

Q Now, when you also testified — 

A No defense lawyer would be worth his salt if he 

couldn't speak more than ninety seconds. 

q You also testified about the contents of the 

files that you get when you sit as an arraignment jrdge. How 
long does it take an average case to get from the Criminal 
Court arraignment to arraignment in che Supreme Court, gen¬ 


erally? 


Well, there is a rule uhat if he is not 


indicted in forty-five days, that he has to be ROR'd. So the 
District Attorney makes every effort to have him indicted ir. 

less than forty-five days. 

We have done certain things along those lines. 

We have given them blocks of indictment numbers. If anyone i. 
to be sent to the Grand Jury, he can write out his subpoenas 
right there for the witnesses and the police and so on to 
appear on a specific date before the Grand Jury, rather than 
to depend upon the mail in Bedford-Stuyvesant and ghetto area 
and where there is transient population, for witnesses and so 
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on. So right at the Criminal Court, as X understand it, they 


are given indictment nushers so that they can give 


right there at the hearing for a specific date before the 


Grand Jury. 


OK. When does the judge sitting in the arraign 


raent part first see the file of the defendant who 
him to be arraigned? 


s befo: 


On the day of the arraignment. 

Does he see it prior to the time a case is 


called for arraignment? 


A No. As a aiatter of fact, there is not even a 

folder made up yet. 

Q So the first time the judge actually looks at 

the folder is when the defendant is before him? 

A There is no folder. There is only an indictment 

— well, there is a folder in the sense that we have the lowei 
court pap s. We have the lower court papers, and his sheet, 
and the indictment. 

0 In your experience as an arraignment judge. 


would you say the Criminal Court judges give reasons on the 
papers for the setting ">t bail? 

A No, they do not. 

0 And the arraignment? 

A No, they do not. 
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Q Do Supreme Court judges? 

A No. He may say it on the record. He may say 

why we do it. I think most of us do. 

Q Are copies of those minutes often contained in 

the file so when bail is going to be reviewed another judge 
would see why a prior judge set the bail, and whether he did? 

r 

A NO. 

Q Would you think that would be helpful in 

assisting a reviewing judge to make an adequate determination 
as to bail? 

A I presume it would be helpful. I don't know 

whether it would be worth the expense because the basic facts 
are there, his record, the charge, and what the bail was 
below; whether there was a hearing or not. ^ 

Q Now, when you get the file, as a Supreme Court 

judge sitting on arraignments, is the Criminal Court arraign¬ 
ment minutes in the file? 

A Generally not. 

Q Do you think that would be helpful in — to be 

in the file in showing it to the reviewing judge? 

A It would be helpful if it were worth the price 


25 


to type evory arraignment in a lower court, every fixing of 
bail in the lower court and have that typed up and sent over 
to the Supreme Court. But it is a very expensive business, so| 











n Does this adversely affect the likelihood that 

the defendant would get a bail cliange? 

A I don't think 30 . I think I am known as a 

fairly liberal judge a3 far as bail is concerned and my opinl 
is that bail generally in the lower court is low. 
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O Is low? 

A Not high. Having seen the number of sheets — 

the Criminal Court judges think in terms of five hundred 
dollars. 

0 Would you say that is the average bail for a 

case? 

A I would 3ay it is less than average. If you 

want to add the number of people ROR'd in the Criminal Court. 
0 Do you generally set the — 

A Seventy-five hundred dollars is high bail in 

the lower court. And there is no substitute for cash# 

unfortunately. 

0 Well# you have testified that it very well raigh 

be helpful for a Supreme Court judge at arraignment to be abl< 
to have read the arraignment minutes below so that they can 
make an accurate determination on bail? That is correct, 

isn’t it? 


25 


A 


I didn't say that. There is no reason why the 
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2 

of prior arrests that happened in Kings County? 

3 

* . 

A Yes. 

4 

Q Is it your testimony that when a lawyer comes' 

5 

before you and says that my client has told me that that 

6 

arrest was dismissed, that you believe that lawyer, or — 

7 

A He ask the defendant frequently right there. 

8 

And again I have found that they are credible on that question 

9 

Q Would you say that — 

10 

A Maybe ninety-five per cent of the time. 

11 

Q So that if dispositions of prior arrests are not 

12 

filled out, that doesn't affect your determination in the leaa 

13 

f 

14 

matter in setting bail it has not been as important as most 

15 

people contend, because as a practical matter if there are 

16 

blanks on the sheet, I have asked defendants and I have gotter 

17 

credible answers as to what the disposition is. The District 

18 

Attorney doesn't have anything to the contrary. You can't 

19 

argue with him. it may be prejudicial that it is an arrest 

20 

and it may have been dismissed. But if he tells me it was 1 

21 

dismissed, I put down there for the next judge or for the timJ 
being until they check it out, dismissed with a question markJ 

22 

23 

But I will take him at his word. I generally have no problem 1 

24 

with it. They are generally credible. 1 

25 

Q As a bail setting judge, what is the most I 

* «J 
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important criteria that you apply for the setting of bail for 
a defendant? 
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A Well, as to whether — 

MR. HOFFMAN: I object. 

A -- (continuing) — as to whether he is going to 

appear for trial. That is the most important criteria. ^' 

Q Is that the criteria that you follow as a judge?. 

A Well, there may sometimes be some little 

| 

variations. Sometimes you may get into the area maybe of 
preventive detention, which may be anathemic to a lot of 
people. 

Q What weight do you give to — 

A For example, you have somebody with a whole 

series of sex crimes on children — 

q Judge Damiani — pardon me — what weight do you 

give to the prior record and the actual charge before the 
Court in terms of setting bail? 

A I have never figured it out, ten per cent,twenty 

per cent. But -he fact is that we look at to insure his 
appearance at the trial — 

Q Is the major concern — 

A — or the nature of the charge, his record, the 

punishment to which he is exposed, what roots he has in the 
community, whether he is employed, family, children, that sort 
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of thing. 


Is it helpful for you to have relatives, church 


people and community groups before you in the setting of bail 


Definitely. 


Now, you testified that disposition of prior 


arrests was usually established eventually in the trial parts 


What? 


You testified that after a defendant tells you 




of the disposition of a prior arrest, that is not noted on 


the yellow sheet, that it is ultimately checked out? 


Yes, that is right. 


Is it checked out before sentencing? 


Well, first of all, his own lawyer should check 


it out. 


Is there any procedure — 


Certainly the D.A. should check it out. And 


generally it is before trial at some point. If there is any 


plea bargaining going on, the bargaining is always made subje 


to checking the sheet. And frequently we will say that you 


can have thus tu.i so if that open one is a misdemeanor and 


thus and so if it is a felony. 


So it is your testimony that those open 


dispositions are checked out prior to sentencing, even though 


the Court officially doesn't check it out? 


\ 


V 
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A No question about it. The Probation Department 

i 

checks them out, and they have to. I have never sentenced 
anyone whose criminal record was not completely checked out. 

And I have never known anyone who did. 

0 You are familiar with the Pre-Trial Service 

Agency, aren't you? 

i 

A Indeed, yes. 

o You are familiar with the contents of the 

! 

documents that they prepare? 

A Oh, yes. 

Q Regarding the background of the defendant? 

A The Pre-Trial Service Agencies started in the 

i 

Criminal Court. I have co-operated with Dick Riken, who is 
the director, and now there is a man by the name of Ward, I 
believe, who is the present director, and all his literature 
and reports I have distributed to the judges. I have 
encouraged them to make use of that agency. And some of them 
have. I personally have not had occasion to do it. 

Q As an arraignment judge, though, you are familisr 

with the form that they submit along with the court papers 
regarding roots in the community, employment, personal 
histories, and such personal entries? 

A r ’"*s , the same as the Vera Foundation. 

Q Ai you familiar with the fact — 
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A We give attention to those. 

Q You are familiar with the fact that those forms 

I 

have different reco—■ndations? 

A We welcome them, yes. There are other things iz 

the file. I haven't mentioned everything. You take a 
narcotics case, the police fill out a CR1. 


Q My question is. Justice Damiani, in your 

experience as an arraignment judge, were all of the Vera 
reports that came before you filled out adequately and 
appropriately stamped with a recommendation, generally? 

A I never had any complaint about them. They we raj 

there and they were useful in the sense of knowing things aboi^t 
his employment, and family, and things of that nature. But 
they were helpful. No question about it. 

Q Based on your observations and your testimony a si 

to the NYSIIS sheet and the VEKA sheet, and the Criminal Court! 
complaint, is it necessary for you to make an adequate 
determination as to bail in the Supreme Court to have all of 
that information completely filled out when you set bail at 
that time, or can you make a determination without having that] 
material? 

A I have set bail sometimes without lower court 
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papers which didn't get there at the time. The only thing 
the law requires is that we have a criminal record, that we 
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have the fingerprint record. 

Q How does that affect your setting bail if the 

information is not complete? 

A I do the best I can. 

Q OK. Now — 

A You know, with what I get. 

Q You testified that the criminal procedure law 

permits seven different kinds of bail in New York State, is 
that correct? 

A Yes. 

THE COURT: Do you mean in one of the earlier 

hearings when Justice Damiani was here before? 

MR. ALTERMAN: Yes. 

BY MR. ALTERMAN: 

Q (continuing) Is the administrative policy in 

Supreme Court one which encourages the use of some of these 
forms of bail and discourages other forms of bail? 

A There are but a limited number of judges who 

sit in the arraignment part. They are generally senior judges 
the experienced judges, and we try to stay in the area of 
administration and not determination. I presume the judge 
knows what the various bail provisions are, what the available 
bail remedies are. And that is up to him. 

Q Which ones are generally used in the Supreme 
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A Bond. 

Q Yes? 

A Or cash alternatives. 

0 Yes? 

A And the others are rarely used* as far as I know. 

Q Nell* do you provide the individual justices who 

sit in both the arraignment parts and also the trial parts a 
special pen with fores that could be used for other fores of 
bail other than just bail bond or cash alternatives? 

A They are probably available in the Clerk's 

office if they want to use thee. 

Q Are you sure about that* because there has been 

testimony to the contrary? 

A I never had occasion to look into it. X myself / 

have only used bonds and cash. 


Q All right. You testified that in your attempt 


to add a criminal part* that one of the conference parts was 
taken away for the time being. 

A Closed* yes* discontinued. 

0 How long does it take for a defendant to have 

his case conferenced in the Supresw Court after arraignment? 
A I would say ten days to two weeks. 

0 And then if the defendant refuses to plead out* 
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how long does it take for his case to be assigned to a trial 
part? 

A The case is assigned to a trial part immediately, 

but he is not produced in the trial part for maybe five or sij: 
weeks — 

) 

Q In between that period of time — 

A There would be no point — 

Q In between that period of time, does the 

defendant have an opportunity to make a motion regarding bail 
conditions? 

A Absolutely, fie has a lawyer assigned in the 

Arraignment Court. The lawyer represented him in the 
conference part. The lawyer knows the part to which his case 
is assigned. 

And you know the lawyers also have an obligation 
if they want to see their client they can go and see them in 
jail as well. That used to be a very good practice which 
seems to have been discontinued. 

(continued on next page) 
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Q My question is — 

A xt depends on if he is staying in in the 

I 

instead of visiting him in the jail. 

Q Can a lawyer who represents a defendant who 

is between the tine when he refuses to plead oat in the 
conference pert, and being assigned to the trial part, 
a motion in Special 10 for reduction of bell? 

A The case is newer in Limbo. It goes from arraignment * 

• •» > 

to conference to trial part. The defendant will not be 

* 

produced in that trial part for five or six weeks, because 

i*. 

there are fifty or a hundred cases ahead. 

TIIE COURT: off the record. 

f ' ' 

(Discussion off the reco r d.) 

THE COURT: I think we axe covering soon ground 
that has been gone over adequately before. 

Q Are there directives ordering judges to reduce 
bail for incarcerated defendants every fO days in the Sup; 

Court? 


A There is — 

9 Can you tell me when that policy went into effect 

A The directive was seme time ago. 

0 How long ago? 

A It is unnecessary. An oral application for bail can be 

made at any time. They oan write a letter at any time. 

That was some time ago, and I don't 
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Q Briefly, what is the review procedure that 

an individual trial justice is supposed to follow? 

A I have not been insistent on thirty days or sixty days j 

Q Is the compliance ever mandatory — 

A I would say while the directive came out, maybe two 

j 

or three years ago, it's been abandoned. 

Q Okay. 

A There is nothing to prevent any trial judge from doing 

it if he wanted to. I don't insist. 

Q Judges don't file reports with you regarding 

the review of — 

A That's right. 

Q Now, do you know the average — do you know the 

average number of days notice a defense counsel would receive 
prior to trial under your new system of calendar control? 

A I have no idea, except he knows when the case is 

assigned to the trial part. He knows every adjournment. 

He is there at the time of the adjournment and I guess he can 
follow the calendar as well as everybody else. 

| 

Q If he is not there, is there any provision you 

have in your office, about notification other than orally? 

A We have cases where we have to send out a written notice 

Q Is it your testimony you do send out written 




notices to counsel? 

A There are various ways. We have just taken over the 
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calendar. This la one of our biggest problems. The District 
Attorney sent out notices and that spoiled the Bar. They 
didn’t show up if they didn't get a notice. We haws eliminate 
sending out the written notice and do exactly as they do in 
the Civil Court. 

In a negligence case, the lawyer knows the ca se is 
adjourned and he tells his client to show up on the return 
date. We save thousands of dollars in postage unnecessary 
delays, and it has been working pretty well. 

Q What are the bugs? 

A Where a defendant is brought in on a warrant, or what¬ 
ever, where we do notify the lawyer. 

Q Is there any Court rule to assure uniformity 

and rule enforcement of control of the i n the 

individual trial part, or is that basically set by the Judges 
themselves? 

^ You have got in evidence —— well, the was 

only taken over July 29th. You have the two mamnrsnils I 
issued, which explains the procedure. 

Q You testified that the Judges now prepare the 

master calendar — 


THE OQURTt One minute. Your 


July 25, says the procedure for notification of 
defendants will be the same as outlined in the 
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i | 

Attorney to put cases on, and the District Attorney wanted 
a trial, he is a winner, anf the defense counsel wanted to 
try their winners. 

Now, the Judge will decide in what order_*the case will 
be tried. He has the entire — there will ke a master calenda 
in every part. 

Q He actually moves cases for trial? 

A He sets the order for trial. "This will be tried first 

second, third" and so on. 

Q Is there a priority of jail or bail cases? 

A I said so. 

Q Is that solid? 

A Asfar as I know. I think the Judges are sudcing real 

efforts. 

Q Is there a priority for older cases to be tried? 

A Yes. And all the jail cases. 

Q Is there any rule to assure uniformity so that 

your — 

NR. HOFFMAN: Your Honor — 

THE COURTS I will sustain the objection. It 


22 i has been pretty near an hour and a half that you have 

23 ! been on cross examination, and a lot of that, we have 
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in the record already. 

Q Is there any official policy towards granting 
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pretrial evidentiary speedy trial hearings for those defendants 

i 

who complained of not receiving speedy trials or is that left j 

to an individual Judge on a case to case basis? i 

I 

A I don't understand. If they make a motion to dismiss 

for failure to furnish a speedy trial — 

0 Yes? 

A The motion is made in part one. All motions are made 

I 

in part one, and are referred to the trial part. 

Q There is no policy? 

A Policy of what? 

0 Your office stating to your Judges that they 

could in fact — 

A It is not self-generating — 

o Okay. 

A The defendant has to demand a speedy trial or make his 

motion. 

THE COURT: What type of evidentiary hearing 
would you mean, Mr. Alterman? Here, if there is a 
speedy trial habeas from a State prisoner, I may have 
to get, not necessarily testimonies, but some facts 
from the District Attorney as to who is at fault. If j 
you have a case assigned to a particular Judge, the 
Judge would probably know there might be s ome questions 
to take up as to whether there was a really missing 
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witness that caused the defendant to delay, ox “♦vtthtrr j 

_ I 

lack of connunication between the attorney and h>* 

defendant — 

MR. ALTER! IAN : That's what I was getting at 
where the defendant complained of the continuing of 
a denial of a speedy trial, a violation under the 
Sixth Amendment, and demands that a pretrial hearing 
be held with respect to the same thing you talked 
about, the delay and the reason for the delay, and 
l was asking the Judge if there was any official 
policy on that. 

A i don't know h^w I can have an official policy. A 

notion must be made by a defendant, and each case is handled 
separately. 

THE COURT: There is no rule where you do or 
do not have a hearing as to the four or five factors 
that are in the Ringo case? 

n.E WITNESS: That is up to each individual 
Judge, as to what record he wants to make. 

To your knowledge, have any of those motions 
been granted in Supreme Court, Kings County? 

A I presume so. 

0 In your experience as judge, did you ever 

grant a motion for failure to provide a prompt trial? 

A I think I dismissed several. I can't put ray finger on 
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any — 

Q There has been testimony that all motions have 

tc be roac'.i in Part 1, even though a case is assigned to a 
trial part. What is the reason for it, and how long does it 
delay an average case? 

A The reason is the motion is made in Part 1, because 

we find the motions made there, first of all, the District 
Attorney has someone from the Appeals Bureau the^e who is 
quite expert on motion papers and motions being made there, 
and it does not disturb the Trial Judge. We have 37 
goi^g. Frequently, they can see on the face of the papers 
that there is something — for instance, one of the rules is 
the co-defendants have to be joined. 

You may find that a co-defendant hasn't been joined. 
That is taken care of in this Part 1. When the papers are 
considered adequate, then the Trial One Judge refers the case 
to the trial part. And each trial part gets its own little 
motion calendar after the cases have been called in Part one. 

Some motions are disposed of in part one, but most of 
the pretrial motions are referred to the Trial Judge, and he 
has a motion calendar, and at his convenience, he can set up 
whether he wants to hear argument without interfering with 
jury trials. 

THE COURT: It seems to me that you are on a 
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natter of internal administration, certainly beyond 
ny function to deal with. 

Q You testified that in Nay and June of this year, 

that you held conferences with respect to the mmritMr of 
defendants detained in Brooklyn for over 18 months? 

A That is correct. 

Q You testified that presently there are plans to 

investigate the number of defendants who are in jail over 12 
months? 

A Yes, we are keeping that current. . 

Q Could you tell me how many men were actually 

released or paroled as a result of those conferences? 

A I think so. This is a report that I wrote to Judge 

Sander for the Deputy Administrative Judge en June 18th. I 
am submitting the following results of the conference on 
bail review of jail cases, and this is as of June 14th. The 
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19 

20 
21 
22 

23 

24 


totals are cumulative and Include the figures previously 
included. 


"Cases conferenced and bail reviewed, 968. 
Dispositions, 255. Bail reduction, 86. In 
addition to the 255 jail cases, the Judges 
also disposed of 298 bail cases." 

Q How many people ~ 

Let me finish and you may know by my answer. There were 
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124 dases where the defendants were incarcerated for 18 
months or more. 

70 of those defendants were charged with murder. 

Of the 124 cases, there were three dispositions end five 
cases in which there were reductions of bail. 

No action was taken in the remaining 116 cases for 
the following reasons — 

Q Judge — 

THE COURT: Let me hear what the reasons are. 
(Continued on next page.) 
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A There is what we are continuing to keep 

statistics on. Judge Breitel and Judge Bartlett arc interested 
xn delavs in conriencenont of trial attributed to the defendant 
for example, caused by the defendant's request for adjournment^ 
motions to vacate guilty picas, and discovery proceedings. 

Coing bach to the figures of the 116 cases, wher^ 
the defendants waive speedy trial, there were two) defendants 
serving prior sentences or confined on other charges, 22; 
prior mistrials, 3; psychiatric proceedings pending or 
completed, 21; defendant hospitalized, 1; pretrial proceedings 
pending, 1? no chanae in trial date set, 47. That made a 
total of 116. 

Where more than one of the above reasons applies 
to defendants' incarceration, the principal reason was 
selected in order not to place the case in more than one category. 
The forogoinp constitutes my final report. 

0 How many people were released as a result of 

the — 

A T could tell you that there were 86 bail 

reductions. And of the 124 where they were incarcerated for 
18 months or more, there were 5, only 5 reduction. 

0 T.n the more serious cases, the bail remained 

nigher or there was no -- 

A That is correct. 


I 
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0 That's 124 cases over eighteen months, how many 

cases over twelve months? 

A I don't have that figure. 

0 You don't have the figure of how many people 

actually were released as of crash conferences? 

THE COURT: The Judge says the bail was reduced, 
it doesn't say they were released on their own 
recognizance. 

THE WITNESS: What you can deduce from this is 

I 

this: If someone has been in jail eighteen months or 

twelve months, their bail has been looked at numerous 
times. And it is probably a3 low as it can net. 

0 Do you think after eighteen months in jail, a 

case coming to trial is reasonable? 

A No, I think it is horrendous. 

0 Okay. 

Last summer you testified a committee alleviating 
overcrowding in the city jails and court congestion was formed, 
A Yes. 

0 Is that committee still in effect? 

A No. 

0 Can you tell us — 

A I don't think it is necessary any more. 

I 

You testified before you think you still have a , 
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problem with the backlog? 

A I don't think there is much we can do that not 

doing with what we have. I don't think we can make any more 
changes in procedures. Most of the problems were beyond our 
control. It's getting additional personnel, training programs 
for personnel, more buses to get up to Sing Sing, more clerks, 
more probation officers to supervise — 

0 Justice Damiani, I think a day after this 

court issued its injunction in March of '74, both the city 
administrative judge Ross and state administrative judge 
Bartlett released press statements to the effect new plans 
would be undertaken to assure defendants' prompt trials who 
wanted them. 

Has a plan been issued as of this date? 

A Yes. I indicated that we are filling out the 

machine record forms on all cases where a defendant has been 
incarcerated for twelve months and every time that case is 
called or canes up that machine record form goes to the office 
of the court administration. We hcpe to get it down to six 
months ultima*.:ly. 

I think we are giving a lot of attention to the 
eighteen months. 

0 Once that machine record goes over to the court 
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administration, how does — 
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A Judge Breitel said if we don't improve, or he is 

not satisfied with the progress, he is going to get people who 
will improve it. 

THE COURT: Does that mean you won't be 
administrative judge, if Judge Breitel is not satisfied? 

THE WITNESS: That may well be. 

0 Can a defendant get a soeedy trial in Kings 

County within six months if hewants as of this date? 

TIIE COURT: Incarcerated defendant. 

A I can't say that would happen in every case. 

There are a lot of cases where they could. 

0 Would you say that fifty per cent of all 

defendants could get a trial within six months? 

A That would be purely speculative. 

MR. ALTERMAN: I have no more questions. 

TIIE COURT: Any redii* t? 

REDIRECT EXAMINATION 
I BY MR. HOFFMAN: 


20 

21 
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0 Judge, durino the early part of 1974, of this 

year, was there any increase in the number of trial parts? 

A Yes, we had the narcotics part, that was an 

increase, we had eleven narcotics parts established under the 
Rockefeller program. That has helped a great deal. 

0 The figures of the management planning unit are 
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i 

i 

gross figures for the entire courty is that correct? 

A That's right. 

MR. . .FPHANi Thank you. 

MR. ALTERMANi I didn't hear the last question. 
Can you read that back, and the answer? 

(Whereupon, the last question and answer were 
read by the Reporter.) 

MR. ALTERMAN: I have no questions but I think 
one of the named plaintiffs Mr. Jenkins who cross- 1 
examined Judge Damiani would like to examine. 

THE COURT: Well, two or three questions I 
will listen to you. That is a long sheet that you 

i 

have in front of you. I think we imposed on 
Mr. Justice Damiani quite enough. 

MR. JENKINS« I am going to hold it to the 

narrow issue of coercion. 

« 

CROSS-EXAMINATION 
BY MR. JENKINS: 

0 You just testified that the Legal Aid attorneys 

are generally better than 18B attorneys. Does that include 
the special list of 18B attorneys that are assigned to the 
indigent jail cases with regard to murder cases? 

A I don't understand your question. 
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THE COURT: He said would you say that 
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generally the Legal Aid attorneys are better than the 
special panel of 18B attorneys in murder cases? 

THE WITNESS* No, I wouldn't say. I would say 
the 180 lawyers on the murder panel are pretty well 

I 

qualified lawyers. And I will say this* The judge 
doesn't have to take them off that list in any particular 

i 

order. The judge knows a lot of the names of the 

j 

lawyers who are on there. And he picks names. For 
example, Mr. Drackley or Mr. Lombardo. 

0 What percentage of the 18B is it that you 

speak of? 

A There is an adequate number and we never had 

any trouble finding qualified lawyers for murder assignments. 

0 I am speaking in terms of the 180 on the special 

list that all they handle are those particular cases with 
regard to the arrests of 18B. 

THE COURT* If there are 50 on the murder list, 
how many are on the entire panel? 

THE WITNESS* I have no idea. Mr. Spinakos is 
the director and he takes the names off his list. 

When we see a list on 18B assigned to murder, we don't 
know who else is on the list. 

0 Isn't it a fact that since this Court's ruling 

on speedy trials has been reversed Kings County has used that , 
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situation to get sore guilty pleas? 

A No. As a natter of fact, if you 


a guilty 


plea and the judge was wrong in denying your notion to 
disniss for speedy trial, you can take that up on appeal. You 
can take a plea and your sK>tion for a speedy trial can be 
reviewed on appeal. It the judge was wrong, they will vacate 


your plea and dismiss the indictment. Zt is the sans as on a 
motion to suppress. Zf the judge was wrong in not suppressing 
evidence, that can still be reviewed on appeal. 


(continued next page) 
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103 


Q Do you treat a jail case differently from a 

bail case with regard to plea conferences? 


A ti’o. ^he only thing is this: when somebody has 

been in jail, he's got some time in, and you can usually do 
more for him than you can for somebody who hasn't had any 
time in. There is a big reluctance to come in and go to jail. 

Q So a jail case is conferenced out of the 

defendant's presence? 

A Generally the judges do not discuss pleas of 

bargaining with a defendant present or his family. Now, there 
may be some judges who do it, but a lot of us consider that, 
a bad practice because the DA says something about you which 
you don't like and you night get very upset and that will be 
the end of the case. 

But the case is fully discussed in the conference with 
the lawyer. The District Attorney makes an offer. The judge 
indicates whether he'll approve the offer or not or what kind 
of a promise he will make and then before — when the plea 
is taken, as you probably know, the judge should tell you 
what you are charged with, what plea is it you are taking, 


whether it's a felony or misdemeanor, what the punishment is. 


what he proposes to do in the way of punishment, if he is 
making that kind of promise, and what other conditions he is 
putting to the acceptance of the plea. 
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2 

TilE COURT: I think what. Mr. Jenkina waa trying 


3 

to bring out waa whether a defendant who ia at large 


4 

on bail is in the courtroom or out when thia plea aon 


; 

ference ia taken. Even he would be out of the court* 


6 

room roat of the time. 

i 


7 

THE WITNESS: Well, firat of all, acne judgea 


8 

hold their plea conferencea in the robing room behind 


9 

the courtroom and X would aay rarely — in ay experienc 

e 

10 

I never have a defendant in on the conference, and I 


11 

think most judges do not. If a judge is holding a 


12 

conference from the bench, as soae of them do, if a 


13 

defendant — whether — if he is on bail, he aay 


14 

overhear some of the conversation and aaybe he eight 


15 

have been brought out to discuss the case with his 


16 

lawyer in the courtroom before he took the plea. He 


17 

might overhear some of that conversation. 


18 

But generally defendants or their family aren't 


19 

in on the conference. Sometimes he makes an offer and 


20 

may want to speak to his family before he accepts it. 


21 

Q How long does it take the Kings County to deal 


1 

22 

with a coram nobis proceeding? 


23 

A It depends on the coram nobis. 


24 

THE COURT: I am not going into coram nobis 


25 

proceedings. That's a separate problem, Mr. Jenkins. 
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MR. JENKINS: I wanted to relate that to the 

| 

Issue of coercion. 

THE COURT: Coram nobis comes after conviction. 

So I don't think that is relevant here. 

MR. JENKINS: What I wanted to ask him — 

i 

i 

the next question was, isn't it a fact that the majority 
of coram nobis proceedings, tie basis of them are 
coercion, coerced pleas? 

THE COURT: Is that a fact. Justice Damiani? 

THE WITNESS: I don't know if there is — one 
ground for a coram nobis could be that a plea was 
coerced, yes, we have had those applications. 

Q Well, this may not be admissible, but I took a 

minor survey of everybody that I have come across and then 
generally they come across the ninth floor, the Brooklyn House 
of Detention when they come down from upstate or coram nobises, 
and the majority of them, I would say 90 percent, that have 
come down on coram nobis, the basis was coerced pleas. 

Now, I said that — 

A I don't know if that's the percentage, but I 

suppose — most dispositions are made by way of plea and then 
if somebody is unhappy with his sentence or maybe the way the 
plea was taken, he makes an application on that ground. 

0 Briefly, can you define what is ’boercion"? 
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THE COURT: Please. Don't lot's go Into lav. 

Q Whan a defendant — 

A "Coercion” seans if you are forced to do ao— 

thing, compelled to do something. 

Q When a defendant who is testifying against 

another, be he a co-defendant or not — why is it a practice 
of Kings County not to sentence him until he gives the 
testimony favorable of the District Attorney? 

MR. HOFFMAN: I object to that. 

THE COURT: 1 will sustain the objection on that. 

That 1 8 not within the issues here. 

A I would like to send him away happy. 

If you have co-defendants, the District Attorney will 
may make it a condition of his plea, taking a plea from a 
defendant that he incriminate his co-defendant. 

Q But the point I am trying to seek is why is it - 

A That's his problem. That's his — 

Q Why is it mandatory that he not be sentenced 

until he gives that particular plea? 

i 

THE COURT: That's not within the issues on this; 

i 

trial and we cure taking a good deal of tim e now. 

MR. JENKINS* My next question — 

THE COURT: Ask your next question. 

Q Is it possible for that practice to be used to 
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coerce people to plead guilty? 


A A District Attorney may say to Defendant A, 

■I won't take your plea unless you incriminate B, who was 
with you,” and that's his condition of the plea. He controls 


the plea. 


Do people plead guilty who have been in jail 


a longer amount of time than people who have been in jail a 
shorter amount of time or people out on bail? 

A I have heard that said, but I don't know. I 

say you may get more pleas from people in jail or get them 
sooner because they have been in jail and when they had made 
an offer — let's say you have got five months in and somebody 
is offering you a year, which may mean you have to do eight 
months, the inclination may be to take the plea. Somebody who 
is on the street won't want to come and take eight months. 

Q So generally i A . *s the guy who is in jail — 

A It'8 human nature, I suppose. I have never 

known — well, all I can say is I have never taken a plea from 
a person who I thought was innocent. 

Q You have never taken a plea from a person you 

thought was innocent? 

A That's right. I won't even take one of those — 

THE COURT: Sorrano plea? 

THE WITNESS: I won't take a Sorrano plea. 
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Q What is the basis of you determining in your 

3 feeling * that y° u said a person being innocent or guilty? 

4 A I ask him about the facte, l ask him to tell me 

5 what happened in his own words. 

! 

6 lj 0 0x1 that basis you make a determination yourself 

before a jury is picked if he is innocent? 


No, no. I say if i take a plea, I ask him — i' 


9 j ask him the facta of the < 

11 
! 

10 ij him tell me what happened, 


what happened in his own — let 


Q Then you make that determination? 

A That's right. Unless I think there is 

wrong with you mentally, I will believe you. 


process? 


findings. 


In a jury trial do you also deal with that 


I don't make any findings. The jury makes 


NR. HOFFMAN: Objection. 

THE COURT: Confine yourself to questions you 
had listed there. You are getting somewhat remote. 

A The jury finds him guilty or not guilty, not me. 

i 1 on ly sentence, if I have to. 

Q As administrative judge of Kings County do you 

have any knowledge of a defendant ever being coerced to plead 
guilty? 
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I have set aside convictions where I felt the 


plea was coerced, yes. 


4 Q Coerced — the fact was brought out, and you 

5 believe in accordance to whatever proceedings it was that he 


6 !| was coerced? 


I believed the defendant. I had one case where 


II 

8 I minutes indicated that the judge had indicated that the 

9 maximum was twice what it was in fact and I set that one aside. 

10 Q Is there any judicial or any administrative 

11 disciplinary actions with regard to people being coerced by 

12 officials of New York State, be they che Bar, the District 

13 Attorney, judges? 

14 A I don't know what you mean. 

15 THE COURT: Hell, if you set aside a plea as 

, 6 coerced, would you start any discipline against the 

1 7 District Attorney or the judge? 

18 THE WITNESS: I have never had that type of 

CJISOe 

20 THE COURT: Anything else. Hr. Jenkins? 

MR. JENKINS: Yes, one more question. 

THE WITNESS: Usually it's not coercion. It's 

22 

misunderstanding. The judge didn't intend to fool the 

defendant by saying, "You can get 60 years," when the 

24 

most he could have gotten was 30. He just made a 


25 
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mistake but the defendant shouldn't have been exposed ' 
to that, so I set the conviction aside. 

Q With regard to 190.50 of the Penal Lav — of the 

Criminal Procedure Law, that gives a defendant the absolute 
right to testify at the Grand Jury. Now, if a defendant at 
arraignment raises that issue, that he was not given that right] 
or advised of the right in Criminal Court and did not have a 
hearing in Criminal Court and the District Attorney in the 
local Criminal Court secretly removed the case from the 
Criminal Court into the Grand Jury, obtained the indictment andj 

i| . 

j| it goes before you and the defendant raises that issue, what 

i 

il do you do? 

li 

A Well, that can be the subject of a pre-trial 

motion and if I think there is some substance to it, we'll holdj 
a hearing and see if that's so. 

0 Have you ever dismissed an indictment based 


on that? 



2C 

21 


23 


2-1 


It 

II 



f\ Wo. 

MR. JE1JKIUS: No further questions. 

Tim COURT: Thank you very much, Mr. Justice 
Daniani. You have been very patient and I know it 
takes your time and my time to hear all this and 
decide what is in my function. I am glad, when I was 
reversed, maybe some incentive has been given to the 
Legislature to help you more. 


% 
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THE WITNESS: The thirty I am interested in is 
I think we have been maligned in many areas. A lot 
of us have given a lot of time, attention and work 
to the system and we are not responsible — we are 
blamed for things over which we have no control. I 
think basically a lot of it is priority in funds. 

THE COURT: If you had the mandatory powers 
over the budgets that the Court used to have, maybe 
I wouldn't be sitting here. 

All right, thank you. 

(Witness excused.) 

THE COURT: Now, where do we go from here? 
You have another witness you wanted to bring on? 

MR. WEBER: I have one witness here. 

My direct case won't take long. But cross 
can take forever. 

MR. ALTERMAN: I object to that character¬ 


ization. 

THE COURT: Suppose I start the direct now and 
then we will have to continue after lunch. 

MR. LATIMER: It is 1 o'clock. 

THE COURT: I want to find out who the witness 
is and what he wants to talk about. 


25 


(Continued next page.) 
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THE COURT: I don't know where the lawyers are# 


n 2 

I assume they will show up in due time. 


3 

Proceed, Mr. Hoffman. 


4 

HYMAN B A R S H A Y , called as a witness, having 


5 

first been duly sworn by the Clerk of the Court, 


6 

testified .as follows: 


I 7 

DIRECT EXAMINATION 


8 

BY MR. HOFFMAN: 


9 

r 

Q Judge Barehay , will you state for the record 


10 

your experience as a State Supreme Court Justice, and par¬ 


11 

ticularly your experience as a Criminal lawyer in the field 


12 

of criminal law? 


13 

A For the greatest portion of my life I special¬ 


14 

ized in administration of criminal justice both as a 


15 

prosecutor, counsel for the defendant, as a Judge in five 


16 

Courts; as a teacher and as a lecturer. I was admitted to 


17 

the Bar in 1924. I practiced law from January 29th, and then 


18 

I was appointed to the District Attorney's Office, Kings 


1 19 

County on January 4th and remained there as an active 


20 

prosecutor in every phase of criminal law until January 1, 


21 

1940 when I practiced lew until 1951 when I was appointed to 


22 

theBench, special sessions proceeded by short term in the 


23 

Children's Court. I was elected to the County Court in 1953, 


24 

became a Supreme Court Judge by consolidation in 1962. I 


25 

was reelected in '68. Because of my age, my term expired twc 

<% 
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years ago and the Appellate Division certified me as a 
retired Justice. That's the position I now hold. 

THE COURT: You have been more than 50 years a 

member of the Bar. 

THE WITNESS: As of January 1. 

Q And Judge, at the present time are you sitting 

as a Judge in Criminal matters? 

A Exclusively. 

Q And has that been your primary assignment on 

the Supreme Court? 

A I would say 99 percent of the time. 

Q What part are you currently sitting in now? 

A I sit in the Trial Term Part II, which is a 

homicide part. I have been there for three consecutive years 
and in addition I sit in Special 10, and that's the bail 
review part and I've been there about similar number of montl 


or years. 


Q Judge, will you describe the purposes and the 

functions of Special Term Part 10? 

A Special Term Part 10 was created to review bai 

set by other Judges for the purpose of either paroling or 
reducing the bail — and I prepared for the convenience of 
this Court, recapitulation of proceedings had in Special 
Term Part 10 from January of 1974 to September 10th. 


25 
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Q And was this recapitulation prepared by your 

staff at your direction? 


A Yes, I have a daily calendar upon which I make 

en ^ r ^ es ever Y day. And at the end when I was told that I 
would be here I prepared that for the convenience of the 
Court and gave you a copy. I have a copy and one for the 
defendant. 

THE COURT: Let'8 mark it in evidence. 

THE CLERK: Exhibit B in evidence. 

(So marked.) 

Q Judge, how often do you ait in Special Term 

Part 10? 

A A regular schedule is on Mondays and Thursdays 

but any other day to suit the convenience of anybody at all, 
where it doesn't interfere with the case actually on trial. 

Q And how does a defendant get his case placed or 

the calendar in Part 10? 

A Either pro se, by communication directly to 

the Clerk of the Court or to me, or through his counsel on 
written notice of motion to the District Attorney. 

Q And is it necessary for the defendant to have 

normal motion papers in order to have his motion heard? 

A No, it isn't. 

Q Now, when a defendant appears before you, is it 
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necessary that the defendant be represented by counsel in 


Special Term Part 10? 

A It is preferable but not mandatory. I prefer 

to 8peak to counsel instead of speaking directly to a de¬ 
fendant. 

Q And do you permit witnesses or family members 

or other people to address the Court on your r ^il determina¬ 
tions? 

A If the application by the attorney or the 

defendant to me — my mother aid father are here — who else 
wants to speak to the Court I invite them up, give their nanu 
and address and I let them talk to me. I don't put them 
under oath. 

Q And Judge, what is the criteria that you 

evaluate in judging bail evaluation in Part 10? 

A First the statutory one is Section 510.30 

which enumerates the matters that I should take into con¬ 
sideration. I have the section here, if you want me to 
read it. 

THE COURT: I don't think it's necessary. I 

have the writ in my chambers. 

Q Judge, do you also take into account the lengtl 

of time that a — 

A The first question that I ask and I put on top 
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of the name "In" meaning how long he's been, blank number of 
months, are very important to me because I especially — 
lately I insist that those who are in for a long tine must 
have their cases tried and if it's on my personal calendar 
I tell the District Attorney they must be tried and I fix 
the order in which they are being tried, especially since the 
new system is involved, giving us the power to handle our 
own calendars. I'm trying this very day a'72 case that I 
forced on trial. 

Q Judge, is a defendant permitted to make 

repetitious applications to Special Term Part 10? 

A I very often — I say without prejudice to 

renew, and I write it down, without prejudice to renew. 

Q And are there defendants who come before you on 

numerous occasions for bail review? 

A Not numerous, reasonably often. 

Q Judge, based on your experience in Special 

Terra Part 10, can you give the Court an approximation of the 
frequency with which you either lower the bail or change 
the bail in some way that's been set by the trial Court? 

A That's illustrated in the charv :hat I prepared 

for the Court. With your Honor's permission may I just read 
the first page. This is the summary so that the defendant 
can hear it. 
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THE COURT: They are the plaintiffs in this 


Court. I'm puzzled by what you mean by a motion to 


fix bail granted. 


THE WITNESS: It means that I have reduced th 


bail, your Honor. In January I had 47 applications o 


my calendar, I granted 33 and I denied 14. 


THE COURT: 14 times you let the bail stand 


and 33 times you reduced it to some extent. 


THE WITNESS: Yes. 


THE COURT: YOu don't know how many of those 


33were able to make the reduced bail? Do you have 


any figures on that. 


THE WITNESS: We don't have any figures with 


respect to that because they may be released through 


another part so it wouldn't be before me. 


In February I granted 25 applications to reduce 


bail and denied 17, having heard a total of 42. In 


March of 48 motions I granted 34, denied 14. In Apri] 


I had 46 motions, granted 29 and denied 17. In May I 


heard 34, granted 26 and denied 8. In June I heard 


63 granted 52 denied 11; in July I heard 83, granted 


65, denied 18; and in August I heard 62, granted 45, 


denied 17; and in September up to the 10th, I heard 


11, granted 10 and denied 1. In addition to that I 
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9 


heard bail applications, stay of executions on appeal. 

THE COURT: Let counsel come forward. Mr. 

Bar shay was here since 11 o'clock, let hirr. start 
testifying. 

MR. LATIMER: I apologize for being late. I 
thought our calendar was for 11:30. 

THE COURT: It was for 11:30 but I thought you 
would be here at 11:30, somebody said they had seen 
you before. 

MR. LATIMER: I apologize to the Court. 

THE COURT: Judge Barshay testified he was 
admitted to the Bar since 1924 and is sitting under 
certificate of the Appellate Division after 23 years 
experience in the Court before then, and that he's 
been sitting particularly in Special Term Part 10 
hearing bail applications. When I asked him about the 
bail applications he said he couldn't tell how many' 
of the defendants whose bail had been reduced were 
actually released from custody. I think we are at 
that point. 

DIRECT EXAMINATION 
BY MR. HOFFMAN: (Cont.) 

Q Judge, how soon after an arraignment may a 

defendant apply to Special 10 for bail reduction? 
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A Immediately after the conference part assigns 

him to a part he can come in the next day. 

Q And will you entertain a bail reduction motion 

at that very early stage? 

A Yes, I will. Any time an applicant wants to be 

heard either by letter or by notice of motion. 

Q Now, do you think it would be possible for you 

to conduct evidentiary hearings in every case? 

A If it's requested. I wouldn't say every case, 

it would depend upon: the merits of the application. Strange 
to say, your Honor, I have no recollection of any lawyer 
asking me for an evidentiary hearing on the question of bail, 
up to date. I have no recollection. 

Q If you review the bail that is set, what is 

the information that is before you cn the Bench? 

A The oral argument — generally the lawyer will 

tell me how long he's in, his age, his background, his 
occupation, his roots, his constant appearances whenever the 
case was on. He's never forfeited bond in any proceedings 
that he's ever had, things of that nature, the gravity of 
the charge, the likelihood of his remaining under the 
jurisdiction and his appearance, and that's the basis. 

Q And do you ever inquire of the defendant about 

his past criminal record? What is your practice? 


I 
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2 

A My practice is never to talk to a defendant if 

3 

I don't have to, because I believe you don’t have to answer 

■ 

4 

that question they raise later on in second defendant pro¬ 

1 

5 

ceedings. I wouldn't want to harm a second defendant with¬ 

1 

6 

out counsel, but I ask the lawyer, I tell the lawyer in 


7 

addition when he comes in before me, he should know all about 


8 

his defendant, his arrest, his dispositions, his sentences 


9 

f 

or his paroles, things of that nature. So I receive som* 

I 

10 

protection in dealing with a defendant. 


11 

Q Are all defendants produced in your Courtroom 


12 

at the present time when their bail reduction motions ar e 


1 

13 

on the calendar? 


14 

A None are except when they appear in person. 


15 

It's not a requirement. I ask them about their lawyer and 


16 

there are occasions when I order the Clerk to telephone the 


17 

lawyer, set it down for 2 o’clock or the next day. I prefer 


18 

to deal with counsel. 


19 

Q Do you ever release a defendant on his own 


20 

recognizance? 


21 

A I have, yes. 


22 

Q What would be the typical situation where you 


23 

would use that remedy? 


24 

A First if he's been in a long time and the 


25 

gravity of the situation was not too great, that’s very 

I 


< 
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important to me, and I fix very low bail or parole him. I 


have a lady now, her name is McNeil, after trial I paroled 


her, the jury disagreed, homicide case; I paroled her two 


weeks ago I had two defendants I put him out on bail $100 


each, one didn't show up for a few days, eventually he did. 


I was relieved of the fear that I would be criticized in the 


event one of them would have committed a crime of a serious 


nature and I would be subject to criticism. 


Do you also inquire with respect to speedy 


trial motions? 


I always say to the lawyer, did you move for 


a speedy trial. I want you to do that forthwith. I want yo\ 


to make your motion for inspection of the grand jury minutes. 


motion to suppress, motion for bill of particulars which 


regrettably is not being complied with. I should like to 


have it complied with because the District Attorney has his 


problems. 


Judge, how long has Special Term Part 10 been 


in existence in the Supreme Court? 


I think about three years that I recollect. I 


think I started it— that is I was assigned there. 


Who can a defendant appeal to if he's not 


satisfied with your ruling? 


Appellate Division. 


\ ■ / - ' i ' A 
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13 


2 

MR. HOFFMAN: That's all. 


' 3 

THE COURT: Mr.Latimer, do you Went to ask 


4 

anything. 


5 

CROSS-EXAMINATION 


6 

BY MR. LATIMER: 


7 

Q Judge Barshay, can you explain to the Court and 


. 8 

to us exactly when a bail reduction motion comes before you i 

n I 

9 

Special 10? 


10 

^ The moment a defendant and/or his attorney are 


11 

dissatisfied with the bail conditions in the trial part. He 


12 

has the privilege the next day to come in before me, and I 


13 

like to have a calendar on Mondays and Thursdays because I'm 


14 

in the homicide part, it's a very busy part, but I don't 


15 

limit it. I prefer to have it on Monday and Thursday but 


16 

you could come in any time you like, short notice. 


17 

Q Motions in Special 10 can be made on short 


18 

notice? 


19 

A You can, I accept them. 


20 

Q Are they made on papers? 


21 

A Wherever there is an attorney they are made on 


22 

papers; wherever there is a defendant in pro se he writes a 


23 

note, a letter, a request and it's put on my desk and I add 


24 

it to the calendar. 



25 


Q 


Is that letter sent down to the trial part in 
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the first instance or does it come directly to Special 10? 

A As long as it’s on ray calendar, I don't know 

whether it went to the trial part, but I make inquiry what 
is the bail now, who set it, when it was set? so that I 
know I would be reviewing not an original application but a 
review of another Judge's action. 

(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. LATIMER: (Cont.) 

Q The origim.the bail is originally fixed at 

arraignment? 

A Yes, but after arraignment it goes to a trial 

part and that Judge has the right to reduce the bail. 

Q Do you have in Special 10 — hear motions 

before a bail reduction — motion is made in the trial part 
on a reduction on bail from the arraignment Judge's examina¬ 
tion? 

A I can't point to that situation but I wouldn't 

bar it. 

Q And if a defendant is dissatisfied with your 

determination at Special 10, what is his remedy? 

A Appellate Division. 

Q Now, you testified that Special 10 sits on 

Mondays and Thursdays? 

A Let's put it this way; Special 10 is in the 

same Courtroom where I sit in Part 2, the calendar is called 
on Mondays and Thursdays. If lawyers want to serve notice 
of motions I ask them to make them returnable on Mondays and 
Thursdays, but if anybody wants to be heard on a Tuesday or 
Wednesday I accomodate them. I'm there anyway. 

Q An attorney other than Legal Aid who is 
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unfamiliar with the particular practice of Special 10 in 



Supreme Court, and he makes a motion to Special 10 on papers, 
that is returnable on a day other than Monday or Thursday? 

A If it's convenient I ask him to come back be¬ 

cause the District Attorney should, be represented, and on 
days other than Mondays and Thursdays the Special Assistant 
assigned to Special 10 wouldn't be in the Courtroom and 1 
like to hear both sides. 

Q Can you tell us approximately how many motions 

you hear on a typical day in Special 10? 

A On a daily chart, sir — I didn't make a record 

— yes, I did. It's attached to your exhibit. Every month 
you could see the number of motions, for example in January, 
2 , and I itemize them number per day. On the 7th I had 
2 motions; on the 10th, 7; on the 11th, 3; on the 15th, 1; 
on the 17th, 3; on the 18th, 1; on the 21st, 4; on the 24th, 
9; on the 25th, lj on the 28th, 7; and on the 31st, 4 and 
it varies. 

Q And do you call the Special Term Part 10 

calendar before or after? 

A Pirst thing in the morning, that's a 10 o'clock 

must. 


q And can you give us an estimate of how long 

each particular motion takes to be argued and heard and 



25 
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A Some lawyers had hit the nail on the head in 

two minutes; some talk and talk an unreasonable length -of 
time, but by experience I ask the questions so I could get 
to know the situation as quickly as possible. 

Q Now, when a motion is made to Special 10, can 

you tell us exactly what written information, papers, docu¬ 
ments and so on you have before you? 

A The affidavit of the attorney and/or the 

affidavit of the defendant. The answering papers are the 
District Attorney's, if any are submitted. In a great many 
instances the District Attorney just gives me a summary of 
the gravity of the offense, the record of the defendant, 
and sometimes they consent to the reduction and sometimes 
they vigorously oppose, but the important part is if it's 
a long delay case I direct that the case be tried as quickly 
as possible. If it's before me I can enforce it, but I 
always say if it's before another Judge, will you please tell 
the Judge to give it a preference and try to get it on 
trial, if not come back. 

Q In terms of the information before you, you 

don't have the entire Court file before you in Special 10; 
is that correct? 



25 
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It may not be in full* It's present in the 
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Court in the form of an envelope or a folder. If I need it 
I ask for it but those occasions are rare. Most of the 
information is conveyed to me either by them or by the 
questions which I elicit. 

Q Do you yourself ever look at the ROR sheet 

which used to be prepared by probation and now is prepared 

by the pre-trial service agency? 

A I look at it but you need better eyes than 

mine to read that report. If you had seen — I'm sure the 
form isn't too clear, your Honor. 

THE COURT: All right, but the information is 

elicited, that's the point. 

Q Do you have that document before you or do 

you just rely on the District Attorney's summary of the 

information? 

A Very many times the District Attorney will say 

here's my report, and sometimes he hasn't got it and I ask 
him in detail, but I instruct the lawyers when they come in 
to be prepared — "My client has never been convicted" — 

I'm interested in arrest too on a question of bail. 

Q On the question of defendant's arrest and 

convictions, I think you testified you look at the Nice's 
report? 

A If it's presented to me and I could make it 
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A He wouldn't hand it to me, recite it to me; 

what he would hand to me is that report that I said is so 
difficult to read. 

Q The Nice'8 report. In your experience, does 

the Nice's sheet contain, or the yellow sheet which happens t 
be applicable in the particular case, contain up to date 
accurate information as to the dispositions of prior 

A No, very seldom up to date; so I make inquiry 

of the lawyer. 

Q You make inquiry of the defense counsel? 

A Yes. I tell the lawyer be prepared to come 

before me — to go through the entire arrest record in and 
out of the State. They could find it out by just talking 
to the defendant. 

Q Have you ever asked the defendant himself? 

A I told the Court I prefer not talking to a 

defendant, but if he is before me, pro se, I have to; but I 
advise him he doesn't have to answer me if he doesn't want 
to. 

Q In the c; es that you have asked a defendant 

to up-date the Nice's sheet, have you found his answers to 
be accurate and responsive? 

A I can't say that I found anyone to be untruth- 



25 


ful — may not be complete — but I haven't caught anybody 
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yet. 

Q Now, you also stated that you consider arrest 

as well as convictions? 

A I think so. 

Q What weight do you give in your determination 

to a person who had arrests where the cases have been dis¬ 
missed or where there is no disposition found as opposed to 
where there are two or three convictions? 

A Convictions, of course carry greater weight. 

There is times when a man is consistently arrested every now 
and then through the years, four, five, six times, serious 
charges. I take that into consideration. I don't give it 

i 

the weight that you might think. 

Q But these are situations where the cases have 

been dismissed or — 

A Yes. 

Q Now, do you have problems or are there problem! 

logistically* I would suppose, in getting a file from the 
trial part to Special 10? 

A No; sometimes a momentary inconvenience, that'q 

\ 

all. 

Q But you usually get the fi. .e when you need it 

for Special 10 motions? 



A 


Yes 
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since they have been functioning, they have appeared before 
you at Special 10? 

A I prefer not to speculate because they haven't 

come in until recently before me. 

Q And have they appeared before you in the trial 

part? 

A No. I'm in a homicide part, releasing anybody 

is a raxe exception in a homicide case. 

Q Now — 

A Unusual. 

Q Now, how long have you been sitting in the 

homecide part? 

A Definitely three years, and then from time to 

time — three I have been exclusively in the homicide part 
I would say at a minimum of three years. 

Q When I ask you. Judge Barshay, what factors do 

•e ' * 

you consider when you make a determination to set bail or 
to reduce bail? 

A I told his Honor — at first I must provide 

with the provision of 510.30, those are the essentials which 
the Judge says — he has it and you have it — and then any 
other factors that the lawyer calls to my attention or that 
I elicit by questioning myself, but an important part is a 
long delay in the trial of a case. I'm going to volunteer 


2ft 
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somethin? that you haven’t asked me. Regrettably, the lack 
of preparation by both sides except in unusual cases, but 
the run of the mill case I don't condone preparation that 
starts at 5 minutes to 10. I with due modesty — as a 
lawyer here would certify — that when I was practicing on 
either side I was known more for my preparation than anythin? 
else. When I came — 

THE COURT: That's the heart of trial work. 

Anyway, go ahead, Mr. Latimer. 

* 

Q I haven't been practicing anywheres as long 

i 

as Judge Barshay — 

A Great part of delay. 

Q How old on an average if there is an average 

is a case when it comes before you in Special Term 10? 

A I'm trying'72 cases now. 

Q When a bail motion comes to you, are the bail 

notions on an average 3 months old, 6 months old? 

A The motions — 

Q How old is the case by the time it comes before 

you? 

A I'm trying '72 cases now. 

THE COURT: You are trying '72 homicide cases. 


I think what Mr. Latimer is concerned about, the 
average person whose bail motion comes in Special 10, 
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has he been in jail 3 months, 6 months. 

THE WITNESS: As early as 2, 3 months and as 

long as a year and 15 months and sometimes as long as 

2 years. 

Q And is there a typical or an average number of 

times that the case has appeared, an indication that the 
case has appeared in the trial part that counsel has been 
requested to appear in the trial part before the case comes 
to you in Special 10? 

A On the folder there is a chart which must con¬ 

tain the date, the Judge and the adjourned date. All I have 
to look at is the folder and I could see. 

Q In your experience in sitting in Special 10 

for 3 years, does a case come to Special 10 after two appear¬ 
ances in a trial part or after 10 appearances, or after 5 
appearances? 

A I can't certify it correctly, but reasonably 

as soon as the lawyer gets an urge — or an instruction or a 
request he could come to Special 10. 

Q But he makes his bail motions in the trial part 

first? 

A Yes, if he's dissatisfied he cones before me. 

Q And is it your experience in Special 10 that 

there are sequential bail reductions in the trial part before i 
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27 


> 

who would exculpate the defendant and he's now with the 
District Attorney, or is being questioned by the District 
Attorney, or the District Attorney promised that he would 
review something which hasn't been called to his attention. 
Q And this is in Special 10? 

A It's called to my attention; yes. 

t 

Q Isn't that more properly the function of the 

trial Judge? 


A It should be, that's why I review these things. 

I don't hunt for them. Sometimes a lawyer will say some¬ 
thing. 

(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. LATIMER: (Cont.) 

Q Judge Barshay, is the defendant's root in the 

community an ! important factor? 

A Very important. 

Q Very important. And is it your experience as 

a trial Judge that for a person in jail his roots in the 
community will deteriorate the longer he's kept incarcerated? 

A Of course, it's natural. 

Q So that means then that if you grant the bail 

reduction motion to a person who has been in jail or you 
release a person on his own recognizance who's been in jail 
15 months, his roots in the community will be substantially 
less at that stage of the case than initially? 

A It could be. 


Q And wouldn't the same — 


A Not initially but it could be. 


Q. Has it been your experience that family ties 

of these people are weakened the longer they stay in jail? 

A I can't say that. That depends upon the 

individual family relationship. 

THE COURT: These are argumentative questions. 


Mr. Latimer. 

Q I'm sorry. 


Is 


the likelihood of !.i«e defendant 


s 
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2 

reappearance one of the considerations that go into the 


3 

determination? 


4 

A Certainly it's a factor. 


5 

Q And does the defendant's roots in the community 


6 

have influence in that? 


7 

A One of the factors, yes. 


8 

Q Isn't a defendant who has strong roots in the 


9 

community more likely to appear in Court than one who has 


10 

weaker roots? 


P 11 

A I can’t answer that. I just let out two 


12 

fellows in $100 bail each in a murder case and on the 


13 

adjourned date one didn't appear and I became very fearful. 


14 

Q But he did appear. 


15 

A Eventually he did, some erroneous explanation. 


16 

I don't want to say false. I'll say erroneous, and I was 


17 

very worried if he had committed a crime during that period - 

- 

18 

as I told the Judge before you came, that I would be subject* 

d 

19 

to great critisicm. 


20 

Q Wouldn't the same consideration be served 


21 

releasing a defendant on bail, setting a bail on a defendant 


22 

made earlier in the case when — 


23 

A It's up to the lawyer and up to the defendant 

' • 

24 

I don't go out searching for these motions. I sit there, if 


25 

anybody makes a motion I hear it and give him full considerat 

io 














34G 

Barshay-cross 30 

j 

Q Now, when a motion is made to you at Special 

10 you have before you the results of prior bail motions or 
do you have before you the results of prior bail motions? 

A The Clerk puts on my calendar bail now $25,000, 

that's all I have. 

Q When you are hearing the motion, do you know 

whether that bail was set by the trial Judge or at arraign¬ 
ment or how many times? 

A If a lawyer calls it to my attention, or I 

elicit it personally by questioning him. The record itself 


doesn't show. 


Will the record show the reasons why a Judge -- 
The minutes will but not the record. 

THE COURT: You don't have the minutes. 

THE WITNESS: I don't get the minutes. 

So that you don't really know why that par¬ 


ticular bail was set? 


A No, I don't. 

Q Would you find it helpful in your determinations 

to have that information? 

A If the lawyer is prepared, he should tell it 

to me. That's his obligation, not just to walk in and say 
my client is a nice fellow. He has a nice family and he goes 
to church and the reverend is here. I want to hear something 
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about the defendant. 

Q What I'm asking you. Judge Barshay, would you 

find it helpful to have in front of you at Special 10 or 
any other time you are making a review of bail or a bail 
setting determination, whether you would find it helpful to 
have the reasons why the prior Judge, be he a Criminal Court 
Judge or Supreme Court Judge, set the bail conditions that 
he did set? 

A My experience regrettably the Criminal Court 

Judge or the Arraignment Judge doesn't give his reasons, so 
that the minutes wouldn't help me in that respect. 

Q But you would find it helpful? 

A Anything in the world thathelps me considering 

the rights of a defendant. 

Q Now again, do you state the reason for your 

bail determination on the record? 

A No. 

Q Do you think it would be helpful for another 

Judge on the case if you did? 

MR. HOFFMAN: Objection. 

MR. LATIMER: I'll withdraw that question. 

THE COURT: All right. 

Q Can you define for the Court and for us what 


25 


you consider to be a reasonable bail? 
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the alternative in cash. 


33 


THE COURT: Surety bond or cash. 

THE WITNESS: Yes. It doesn't have to be 

surety bond, real estate, §2,500 bail or 10 percent. 

Q You say that can be real estate. You mean 

real estate as collateral for the bond? 

A Either that or if the people could put up — 

that has nothing to do with me — they could put up a house 
for example that meets the requirements of the security, that]' 
all right v/ith me, but that doesn't come to me. 

Q I understand that. What I would ask you now. 

Uave you ever — has either an attorney or a defendant 
complained or brought to your attention a situation where 
because the person is from a ghetto neighborhood they have 
had difficulty to have the bail bondsman accept a house, 
real estate as collateral? 

A Yes, I've heard them. 

Q And if you know, is this more common in a 

ghetto where a person is a ghetto resident or from another 
background? 

A I don't know of any ghetto neighborhoods. I 

^ av ® individual before me as a human being with equal 
rights. I don't know where he lives. 

Q I^m not asking — 
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THE COURTt You're trying to get statistics 
from the Judge that Z don't think he's either prepared 
or is really within the scope of his direct examina¬ 
tion. 

Q Judge Barshay, you testified that you used the 

cash alternative? 

A - Yes. 

0 What criteria governs the use of cash alter¬ 

natives when you are — 

A Ho special criteria. The lawyer will sometimes 

ask and sometimes I'll make my own decision. After I sise 
up the whole situation, the charge, the background, the length 
of time in jail, the roots, and if I feel it's safe a man 
should offer $500 cash bail — I told the Judge I paroled a 
lady and gave her name, she's on parole now in a murder case. 

Q Zn the use of cash alternative, the most 

common form of bail, is it secured surety bond or insurance 
company bond? 

A Just — 

MR. HOFFMANt Objection. 

THE COURT: Let's get on to questions, Mr. 
Latimer; questions that are not something that you'll 
be repeating in the brief. 

Q Now again T would ask the Judge to be specific 
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in telling us when he uses a cash alternative and when — 


THE COURT: I think he's given us an explana¬ 


tion of that. I don't know what more to expect. 


When an attorney asks for a particular amount 


of cash to be fixed — 


I consider it, if it's reasonable, it's grant* 


If I deem it unreasonable, I deny it, or I fix a sum other 


than what he asks. 


Is that sum more often higher or lower? 


Counsellor, if you want to pin me down to 


statistics, the amount of work that I have I can't answer yo\ 


You'll have to look at the record yourself or ask me to 


prepare it. 


THE COURT: What else do you need, Mr. Latimer. 


The Judge testified from these statistics. Ha 


doesn't know how many people were released after those bail 


reductions? 


The Clerk's Office can give you that. 


I would just ask in another area, and this is 


in terms of your trial practice. Have you had in the past 


problems with the production of defendants in the Courthouse , 


and in your Courtroom? 


A Delay in production of prisoners instead of 

* 

being there 10 o'clock, sometimes they don't get in until 12i 


/ 


» 
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sometimes they don't get in until the afternoon; sometimes 
the reason is they don't come at all, and Z've complained to 
the Captain of the Guards, the Harden, whatever you call them 
and Z complained that Z spend too much time in the hallway 
waiting for the prisoner to come into the Courtroom. 

Q What's been the response to your complaint? 

A Chances are that Z hear this, your Honor they 

are on their way. 

Q Has the situation with regard to the productior 

of prisoners — 

A improved since September. 

Q Zs there still a problem with production of 

> 

prisoners? 

A To a lesser degree. 

Q Judge Barshay — 

A Another reason some of the prisoners in the 

homicide cases may come from jurisdictions beyond the City of 
Hew York, they are up in Sing Sing, it takes longer to bring 
thee down. 

And have you found more of a problem with the 
non-production or delay in the production of prisoners from 
Sing Sing than other City institutions? 

THE COURTt You are spending a lot of time on 


generalities 
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Q I'm asking him ~ 

A I can't answer you. 

Q Judge Bar8hay, do you require the appearance of 

a defendant in Court every time his case is scheduled? 

A That's the rule. If he's on my calendar and 

he's in the building, I make no disposition until he's 
produced before me, that's the rule since September. That 
wasn't the rule prior thereto. 

Q But now even this applies in a case where the 

case is just going to be adjourned? 

A I don't care what the reason is. If he's in 

the building — my inquiry of the Clerk is, is he here and 
he has a yellow card and he says he's been produced or he's 
not been produced and he makes a record. 

Q In your experience, have you dismissed indict 

ment8 for failure to grant a speedy trial when a motion has 
been made? 

A My friend in the homicide part is little 

different than in the other part. I'm not going to dismiss 
a murder case unless there is very good and sufficient reason 
But I've never dismissed a case in the homicide case for 
failure to prosecute. 

THE COURT: If yotdre still trying 1972 cases, 

what is the prospect of getting up to date so somebody 
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25 


will be tried on a homicide within € or 8 months. 

THE WITNESS: Zf the case is on my calendar Z 
the order and .I'm strict about it. Z can't 
interfere with anybody else. 

THE COURTS Do you see light at the end of the 
tunnel where you'll be able to try these things faster. 

THE WITNESS: The budget said we need more 
manpower. 

THE COURT: All right, excuse roe. See if you 
can finish up. 

o There is a good deal of testimony about 

cale> '■*• practice and calendar control and testimony to the 
effect that the calendar control has shifted from the 
District Attorney to the Supreme Court as of, Z believe the 
day was August 1st of this year, prior to August 1st of this 
year. Who selected the case that was going to be tried in 
your part? 

MR. HOFFMAN: Z object, Z don't think that's 
relevant. 

* 

THE COURT: Z wish you wouldn't be so 
repetitious. 

A Z would have a calendar prior to September. Z 

call the calendar, defendant ready. People ready, proceed. 
The District Attorney says Z'm ready on nunber 1 or ready on 
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number 3. If I get a case r-tady in the old case with both 
sides ready — my idea of being ready, I*m very lucky. 

Q Has that situation changed? 

A Changed completely. Nov we control the calendi 

and I fix the date and I insist they be tried in the order lx 
which I set them, and that's the way that is going to be as 
long as I'm a Judge. 

Q Since September 1, 1974 with a defendant who 

might be out on bail, who has the responsibility of notifying 
him of the trial date? 

A We have new rules, lately promulgated by Mr. 

Justice Damiani. If it's within two weeks, I say to the 
lawyer, you come back here October 7; I say to the defendant 

1 

if he's on bail, you’re not going to get any other notice. 

^ beyond that, I understand the rule is going to be, 

isn’t already, the Clerk is to advise both the lawyer 
and the defendant and bondsman in writing. 

Q Now, in addressing the problem, backlog in 

murder parts. Justice Damiani testified — 

THE COURT: Let's not have — 

Q This is my last question. Justice Damiani 

testified that they have taken some quantity of murder cases 
and transferred them to other parts. Would this be a 
solution to abolish murder parts and let the case go — 
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THE COURT: Objection, I'm not going to tell 
the Judge how to run things. I'm here to determine 
constitutional rights. 

A Everything which aids in the progress in the 

administration of justice* aids in- the solution. 

THE COURT: Anything else, Mr. Hoffman. 

MR. HOFFMAN: No further questions. 

MR. LATIMER: No further questions. 


CROSS-EXAMINATION 
BY MR. WEBER: 

Q Judge Barshay, do you have a calendar of the 

inmate defendants that morning who are due to appear before 
you? 

A I have a calendar given to me on Friday for 

*che entire week. 

q Do you know how many defendants are to appear 

before you on whatever date it is? 

A Yes, I have a record. I have a diary in every 


respect. 


c:> What percentage would you estimate appear beforj 

you by C ».»*.? 

A Zero. 

q Do you call them? 

A I'm on the bench at 10 o'clock. 
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Q You are on the bench at 10? 

A I'm on the bench at 10. If I'm not on the 

bench at 10,,it's because my Clerk has told me in my chambers 
that nobody is in the Courtroom, so I have him telephone me 
the first moment — my stenographer is there, my Clerk is 
there; sometimes a matter of minutes, sometimes a little 
longer. 

Q When you ask for a defendant to be produced, 

who do you ask specifically to produce him? 

A The Court Officer. 

Q The Court Officer? 

A I say to the Clerk involved bring in John Doe. 

Q When there is a delay, who's responsibility 

is it when there is a delay? 

A I don't know. I complain when it's a delay. 

Q Is it the Court Officer? 

A The Court Officer in our building have this 

disadvantage. I sit on the 9th floor, if ay defendant is in 
the detention pen on the 9th floor I have him in 2, 3 or 4 
minutes, depending on the length of time for the correction 
officer to document his release, but we have prisoners on the 
3rd floor, that means he has to go down to the 3rd floor. Fi 

t 

has to trait in line then he has to bring him up. It takes- 


25 


several Court Officers to do so, and that's a delay sometir. i 
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as Ion? as 15, 20, 25 minutes. 

Q How often would you say when there is an inmat* 

on your calendar that he is not produced from the detention 
* pen in the building? 

A I can't say. I don't keep a record of that. 

Q Do you say it's a rare occasion when an inmate 

is not brought to the Court building? 

A I can't say that. 

MR. WEBER: I have no further questions. 

MR. HOFFMAN: No further questions. 

THE COURT: Thank you very much. Justice 
Barshay. 

(Whereupon Court recessed in this matter for 
the day.) 


* * * * 
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2 

as long as 15, 20, 25 minutes. 

3 

Q How often would you say when there is an inmat. 

4 

on your calendar that he is not produced free the detention 

5 

pen in the building? 

6 

A I can t say. i don't keep a record of that. 

7 

0 Do you say it's a rare occasion when an inmate 

8 

is not brought to the Court building? 

9 

A I can't say that. 

^ 10 

MR. WEBER: I have no further questions. 

11 

MR. HOFFMAN: No further questions. 

„ 12 

THE COURT: Thank you very much. Justice 

13 

Barshay. 

HLeG: jm 14 
Reelf1 

(Whereupon Court recessed in this matter.) 

15 

(After recess.) 

16 

THE COURT: Who is the next witness in Wallace? 

17 

Let's swear the witness. 

18 

LEON BORNSTEIN, called as a witness, having 

19 

first been duly sworn by the Clerk of the Court, took 

20 

the witness stand and testified as follows: 

21 

DIRECT EXAMINATION 

22 

BY MR. HOFFMAN: 

23 

0 What is your present position? 

24 

A I am an Assistant District Attorney in the 

25 

Kings County District Attorney's Office. I'm presently the 

o - J 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


DONALD WALLACE, et al. • • . on behalf of 
themselves and all others similarly 
situated, who have matters pending in 
the Criminal Term of the Supreme Court 
of the State of New York, Kings County, 

Plaintiffs, 

- against - 

MICHAEL KERN, OLIVER D. WILLIAMS, JACOB 
J. SCHWARTZWALD, . . . individually and 
as Justices of the Supreme Court of the 
State of New York, Kings County; and 
VINCENT D. DAMIANI, individually and as 
Administrative Judge of the Supreme 
Court of the State of New York, Kings 
County; EUGENE GOLD, individually and 
as District Attorney for Kings County; 
BENJAMIN MALCOLM, individually and as 
Commissioner of Correction of the City 
of New York; . . • JOSEPH MANGANO, 
individually av* -s Chief Clerk of the 
Supreme Court, mgs County; JOSEPH PARISI, 
individually and as Clerk of the Criminal 
Term of the Supreme Court, Kings County, 

Defendants. 



THE UNITED STATES OF AMERICA ex rel. 
MICHAEL A. MCLAUGHLIN, et al. . . . 

Plaintiffs, 

- against - 

THE PEOPLE OF THE STATE OF NEW YORK; 


(Caption continued) 
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THE PEOPLE OF THE CITY OF NEW YORK; 

THE CHIEF PRESIDING JUSTICE of the 
Supreme Court of the State of New York; 
and all ASSOCIATE JUDGES of the State 
of New York; NATHAN SELKIN, Chief Clerk, 
Appellate Division, Second Judicial 
Department; JOSEPH PARISI, Chief Clerk, 
Supreme Court, State of New York; THE 
LEGAL AID SOCIETY of the City of New 
York; GEORGE SPANAKOS, Administrator, 

State of New York, County of Kings, 

Defendants. 

..-.x 


MICHAEL A. McLAUGHLIN, et al. . . . 

Plaintiffs, 


- against - 


73 C 113 


THE PEOPLE OF THE STATE OF NEW YORK; 

THE PEOPLE OF THE CITY OF NEW YORK; 

THE CHIEF PRESIDING JUSTICE of the 
Supreme Court of the State of New York; 
and all ASSOCIATE JUDGES of the State 
of New York; THE LEGAL AID SOCIETY, 

CRIMINAL DEFENSE DIVISION of the City 
and State of New York; THE NEW YORK 
STATE ADMINISTRATOR, County of Kings, 

Februayr 14, 1975 

Defendants. 


Appearances: 

DANIEL L. ALTERMAN, Esq. 

ROBERT BOEHM, Esq. 

WILLIAM M. KUNSTLER, Esq. 

C/o Center for Constitutional Rights 


STEPHEN M. LATIMER, Esq. 
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Appearances (continued) 

JANES REIF, Esq. 

National Lawyers Guild 

ALVIN J. BRONSTEIN, Esq. 

NANCY CRISMAN, Esq. 

National Prison Project 
Attorneys for Plaintiffs 

MICHAEL A. MCLAUGHLIN, Plaintiff 
Pro Se 

HILLEL HOFFMAN, Esq. 

Assistant Attorney General 

Attorney for State Defendants 

A. MICHAEL WEBER, Esq. 

Assistant Corporation Counsel 

Attorney for defendant Department of Correction 


JUDD, J. 

MEMORANDUM AND DECISION 

Governor Hugh L. Carey, in his inaugural address 

on January 1, 1975, said that 

M [T]he criminal justice system in New York does 
not work." 


This memorandum deals with another effort to enlist 


the help of federal courts in making the state criminal 
justice system work better. 
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In this civil rights class action, on behalf of 
felony defendants housed in Brooklyn House of Detention 
for Men (BHD), the court has completed the trial of the re- ' 
maining issues, relating to bail practices in the Criminal 
Parts of the Kings County Supreme Court and to alleged coercion 
of guilty pleas resulting from those practices. 

In connection with bail practices, plaintiffs 
assert that state procedures are "uniformly arbitrary and 
unreasonable" and that this court ought to direct that there 
be 

(1) a de novo evidentiary hearing within 72 hours 
after arraignment in the Criminal Court or in the Supre iu 
C ourt on indictment, 

(2) a written statement of reasons for fixing bail 
at each stage where a bail determination is made, and 

(3) improvements in facilities so that attorneys 
may have meaningful consultations with clients who are held 
in default of bail. 

In connection with guilty pleas, plaintiffs ask 
for a declaratory judgment that the cumulative impact of 

i 

existing practices exerts a coercive effect on the choice 
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whether to plead guilty or demand a trial. 


! 


In earlier decisions, the court has dealt with 

I 

I 

two other principal claims, first that plaintiffs' rights j 

i 

to counsel was impaired by the excessive caseload of Legal 

i 

• , i 

Aid Society attorneys, and second that plaintiffs' overlong j 
confinement denied their constitutional right to speedy 
trials. Both matters were decided for the defendants by 
the Court of Appeals, after initial grants of relief by 
this court, 481 F.2d 621 (2d Cir. 19,3;, cert , denied , 414 
U.S. 1135, 94 S.Ct. 879 (1974); 499 F.2d 1345 (2d Cir. 1974). 


With respect to the caseload of Legal Aid attorneys, 
the Kings County Supreme Court has, without the compulsion or 

an injunction, reduced it to approximately the level re- 

* 

commended by this court. With respect to trial delays, there 
appears to have been a degree of improvement, but 3till short 
of what this court considers to be constitutional requirements 


At the hearings on the bail and coerced plea issues, 
the court heard six prisoners, one Criminal Court judge, 
three Supreme Court justices, the director of the Pre-Trial 
Services Agency, five Legal Aid Society attorneys, a 
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psychiatrist, a sociologist, two law professors, two 
Assistant District Attorneys, a representative of the De¬ 
partment of Correction, and a former president of the Legal 
Aid Society. In addition, the court has considered numerous 
depositions, and sheaves of exhibits, statistics and com- ( 
pilations. The last memorandum of law following the hearings 
was filed on December 17, 1974. 

Facts 

Bail procedures must be considered in the context 
of trial delays, which continue in spite of strenuous efforts 
to remedy thorn. Even after many improvements in the period 
of more than two years since this case began, trial times 
are still far from the goals set in 1972 by the New York 
Legislature, which require that the People be ready for trial 
within 90 days after the confinement of a prisoner in a jail 
case and within six months after arrest in a bail case. 
Criminal Procedure Law § 30.30. Accurate statistics proved 
to be elusive, but Justice Damiani, the Assistant Admini¬ 
strative Judge in charge of the Criminal Branch of the 
Supreme Court in the Second Judicial District, testified in 

September 1974 that the July 31, 1974 figures showed 347 
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nine months. On December 31, 1972 there had been 644 
defendants who had been at BHD more than six months, and 
nearly half that number over a year. See Memorandum dated 
May 10, 1973, in this case. 

Of the last ten Supreme Court trials in which the '■ 
Legal Aid Society had been involved, as testified on October 
18, 1974, the defendants had been in jail for periods ranging 
from 184 to 521 days. The accompanying exhibit showed that 
the ten trials resulted in one conviction on the charges, 
three convictions for lesser felonies or misdemeanors, one 
dismissal and five acquittals. In July 1973, when a similar 
report was made by the Legal Aid Society of the most recent 

^he defendants had been in jail for an average period 
of from 10 to 14 months (300 to 420 days), and two out of 
seven were acquitted. 

Keith Ryan, one of the named plaintiffs in this 
case, with no prior felony arrest, spent fourteen months in 
jail, and ultimately was acquitted. 


•o r* 
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The Existing Bail Practices 
The bail system xn the Rings County Supreme Court 
is a multi-stage process. It begins in the Criminal Court ! 

i 

when the defendant is arraigned after his arrest and bail ; 
is set for the first time. There is a theoretical second * 
appearance in the Criminal Court within 72 hours for the 
preliminary hearing, but this is usually adjourned. At the 
preliminary hearing, if one is held, bail may be reduced 
or the defendant may be released on his own recognisance 
(ROR), but testimony indicates that this seldom occurs un- 

t 

less there is a guilty plea or a substantial reduction in 

* 

the charges. There may be a delay of 45 days before indict¬ 
ment of a defendant charged with a felony, with the defendant 
held in jail. (Defendants charged with felonies must be 
released on their own recognizance unless indicted within 
this period. Criminal Procedure Law S 190,80) Within a 
week or two after indictment, a defendant will be arraigned 
in Supreme Court. Although it was stated that at the 
Supreme Court arraignment there is in essence a de novo 
bail hearing, it was conceded that generally "those who are 
in stay in, and those who are out, stay out," 
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Within a few weeks after his Supreme Court arraign- 

I 

merit, the defendant's case will be called in the conference i 
part, to determine whether a plea bargain can be arranged; 
at that time he may again apply for bail review. Within j 

t 

a few more weeks the case will be assigned to a trial part, 

• I 

and bail review applications may be filed in the motion 
part and considered in the trial part. A further application 
in Part 10 is permissible if the defendant still cannot meet 
his bail requirements. Applications in the Supreme Court 
for habeas corpus are also available, and may be reviewed 
in the Appellate Division. 

During the Criminal Court stage, inadequate in¬ 
formation and inadequate access to counsel adversely affect 
the defendant's possibility of release pending trial. The 
average bail proceeding takes only about two to five minutes. 
The prior criminal record is a major factor in determining 
both whether bail will be required and the amount of bail. 

The existence of a prior criminal record is initially de¬ 
termined by a report of The New York State Criminal Investi¬ 
gation Information Service (NYSIIS), which in turn is based 
on the F.B.I. fingerprint record. The NYSIIS report contains 
a record of all arrests, but it is incomplete with respect 
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to dispositions in from 757. to 907. of the cases. Determin¬ 
ing what happened after the arrests is a time-consum.ng job, 
especially for arrests outside of Kings County, and is rarely 
done. 

i 

The personal history and roots in the community 
are another important factor in determining whether bail will 
be required and the amount of bail. These facts are based on 
an ROR sheet (Release on Own Recognizance). The Pre-Trial 
Service Agency is now available to check the various items 
on the ROR sheets, but in most instances it is not possible 
to verify facts favorable to a defendant before the initial 
bail hearing. Open charges on the NYSI1S report are often 
given weight, and unverified favorable facts on the ROR sheet 
are often denied weight. The testimony in this case justifies 
a finding that more defendants would be released on their own 
recognizance or on low bail if more information could be 
verified at an early stage. 

Most defend 's who are held in jail for non- 
bomicide charges have *, prior criminal record. This was true 
of the named plaintiffs in this case. No statistics were 
provided to show '■he relative number of first offenders and 
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of people with records who fail to return to S '~t if re- 

i 

- r 

leased after arrest. Professor Harry Subi N York 

t 

University Law School testified concerning the opinion of 

♦ 

unnamed bail bondsmen that there was a greater risk with an 

I ; 

amateur than with a professional criminal. Supreme Court 

^ I 

Justice Irwin Brownstein testified that a subconscious fear 
of new crimes being committed while a defendant was at large 
formed a factor in bail determinations. 

Bail review at the Supreme Court arraignment seldom 

results in the release of a defendant who has been in jail 

since his arrest. Substantial weight is given to the initial 

determination of the Criminal Court Judge, although the basis 

of his determination is not before the court. Even if the 

# ) 

Criminal Court Judge explained on the record the reasons for 
fixing a particular bail, the minutes of the hearing are never 
available in the Supreme Court. Arraignments in the Supreme 
Court, like those in Criminal Court, usually take rom two to 
five minutes. Most attorneys lack time to investigate case 
dispositions or verify information on the ROR form. Supreme 
Court Justice Damiani said that he accepts the defendant's 
statements concerning the disposition of open charges and 
has found them to be accurate 957. of the time, but many 
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arraignment judges treat defendants' statements as suspect. 

In the conference part the defendant does not see 
a judge unless he agrees to plead guilty. He is kept in a 
holding pen, where his attorney may consu?* n him to re¬ 
port any plea offers. 

Some measure of bail relief is available in Part 
10, where Mr. Justice Hyman Barshay has been sitting for 
three years, since the part was created. The records show 
that he has granted bail reductions in a majority of the 
cases that came before him. No information was provided 
as to the number of defendants who were able to obtain their 
release after Part 10 bail reductions, but there was testi¬ 
mony for plaintiffs that the bail set in Part 10 could have 
been met if it had been set earlier. The average person 
whose bail motion comes on in Part 10 has been in jail at 
least two or three months, often as long as a year or more, 
and sometimes as long as tv;o yea.'-s. Justice Barshay makes 
the decision on bail reduction after hearing oral argument 
from a defendant's attorney, which includes information on 
length of incarceration, age, background, occupation, roots 
in the community, court appearances, and the gravity of the 
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charges. Cases where he releases a defendant on his own re- 
cognizance are generally those where he has been in a long 
time and the gravity of the charges is not great. 

i 

Mr. Justice Damiani testified concerning the j 

I 

urging by Chief Judge Charles D. Breitel to improve the 

j 

situation. He gave his opinion that in many instances a 

• I 

defendant in jail can get a trial within six months. The 

i 

court believes that this may be true of a man whose attorney 
makes constant and vigorous motions for bail reduction and 
speedy trial; but the many burdens on lawyers, and the 
low level of fees provided under Article 18-B of the County 
Law mean that in practice the ordinary defendant in jail 
cannot get a trial until his regular turn. In individual 

cases, where this court has directed release unless there is 

* 

a speedy trial, the Supreme Court has afforded a trial. 

On over-all bail release, the director of the Pre- 

Trial Services Agency testified that about 43% of all defen¬ 
dants were released at their initial arraignment, and about 
10% or 15% at some later stage. It appears that considerable 
weight will be given to an employer or clergyman's support 

of a request for release or for low bail. 

Little use is made of any alternative forms of 

bcil other than cash or a surety bond. Even the forms 

■ ¥ V • * 


er 
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prepared for use by judges are geared to make release with¬ 
out ball harder, for the rubber stamps which are provided 
have spaces only for the amounts of insurance company bonds 

or cash ball. Any other form of release must be written 
out by the judge. 

»■ • 

With respect to evidentiary hearings. Judge William 
H. Booth, who has served for five and a half years on the 
Criminal Court, testified that he had received no request for 
an evidentiary hearing, but that he would grant one if re¬ 
quested. He also said that subsequent information would 
frequently justify parole or a reduced bail. The decision, 
however, is often influenced more by the original bail de- \ 
termination than by new facts. A Legal Aid witness said that 
the evidence to be presented at the proposed hearing after 
72 hours would consist mainly of a verified ROR sheet, 
a Pre-Trial Services report, and a completed NYSIIS form, if 
the other agencies could cooperate in checking the information 

With respect to statements of reasons for fixing 
bail, it appear that Judge Ross, who had been the Administra¬ 
tive Judge of the Criminal Court, sent a memorandum to the 
judges directing them to put reasons in writing on the papers 
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for bail determinations. While many judges put such reasons 
in the record, only a few write them on the papers. Since 
the record is not transcribed, the reasons are not available 
for consideration by the Supreme Court Justice. 

Concerning the risk of non-appearance by a defen¬ 
dant, the director of the Pre-Trial Services Agency (PTSA) 
reported that the skip rate on persons released on their own 
recognizance wascbout 8%, of which only about 4% were wilful. 
Some non-appearances nre a result of misunderstanding or 
illness or simply inability to find the part of the court in 
which the defendant was supposed to reappear. Of those 
detainees whom PTSA recommended for release on their own 
recognizance, the skip rate shows as low as 2%, with higher 
rates on those whose qualifications for release could not be 
verified. However, the director testified that in an 
"expanded release" program in February, 1974 when 66% of all 
defendants were released on their own recognizance, the skip 
rate was only 8.7%, which did not show a valid statistical 
difference from the general rate. 

The Pre-Trial Services Agency has experimented 
with a supervised release program, which Involves cooperation 
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v/ith community agencies to assume some responsibility for 
defendants who are released pending trial. For a ten-aor.th 
period it reported that only 3.2 percent of a total of 377 
scheduled appearances resulted in the issuance of a bench 
warrant. The possible expansion of this program was not 
explored. 

No correlation was shown between the percentage of 
defendants who failed to appear and the seriousness of the 
crimes charged, or the number of prior convictions. In fact, 
the attorney in charge of the Criminal Defense Division of 
the Legal Aid Society asserted that the skip rate was lower 
on more serious charges. The evidence on this particular 
point was inadequate to support a finding by the court. 

A collateral point which was not covered by any 
evidence is the source of bail. It is common knowledge that 
in a substantial number of cases bail is not posted by the 
defendant but by a relative, friend or organization. No 
percentage statistics are available. 


There is no limit to the number of times that any 
defendant can apply f>r bail review. 
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The Study in the Bellamy Case 
Plaintiffs subraitted to the court a copy of a 
study made in New York County in connection with the Legal 
Aid Society's attack on the bail system before the First 
Department Appellate Division in John Bellamy, et al. v. 

The Judges and Justices Authorized to Sit in the New York 
City Criminal Court and the New York State Supreme Court in 


New York County . The citation of the case and a discussion 
of the opinion appears later in this memorandum. The study 
in Bellamy was made by Eric W. Single, a doctoral candidate 
in sociology at Columbia University, who was associated with 
the University Bureau of Applied Social Research and a teacher 
of Methods of Social Research at City College. An analysis 
of 287 closed cases showed that a man out of jail has twice 
as good a chance of being cleared, of avoiding prison, or of 
having a short sentence, as the man in jail, regardless of 
the type of crime, the existence of a confession, the finding 
of evidence on his person, the existence of aggravating cir¬ 
cumstances, the prior criminal record, the strength of family 

ties, or the employment status at the time of arrest. The 857 

0 

cases Included 790 which arose and were finally disposed of 
in the Criminal Court, and 67 which arose in either the 
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Criminal Court or the Supreme Court but were ultimately 
disposed of in the Supreme Court. 

An opposing affidavit by Judge Irving Lang, Super¬ 
vising Judge of the Criminal Court for New York County, 
asserted that there were actually dispositions shown for only 
736 of the 857 sample cases and that the remaining 121 were 

t 

i 

subject to bench warrants issued for non-appearance between 
conviction and sentencing. The raw material for the Bellamy 
study, in the Appellate Division file, includes 100 pages of 
computer printouts prepared by Calculogic Corporation and 
approximately 170 pages of opposing affidavits relating to 
bail practices generally and to individual cases included in 
the Legal Aid Society study. 

Dr. Single presented live testimony to this court. 
He described a further study of 1200 cases that he had made 
in 1973, again showing that the outcome for people on bail 
is better than for those who remain in jail. This study, 
however, was only of Criminal Court cases. He was not 
familiar with ROR sheets, or with the Pre-Trial Services 
Agency, or Manhattan ball review procedures, and could not 

say whether Manhattan and Brooklyn were fully comparable. 






\ 


378 

Access to Counsel 



I 

l 


Facilities for consultation between counsel and an 
incarcerated defendant are admittedly inadequate. Efforts 

' } 

to improve the facilities have been made, but state court 

i 

officials did not claim that they are presently anywhere near 
an optimum standard. 


In the Criminal Court, Legal Aid Society attorneys 
consult their clients in a bullpen area about 15 feet long 
and 10 feet wide, containing two benches, but no tables or 
desks, and usually occupied by a number of defendants, up 
to 40, together with correction officers and police officers. 
Interviews are conducted while the attorney and client are 

standing up. Defendants are frequently reluctant to talk 

/ « 

frankly about their cases. The lack of privacy and of quiet 
impose a severe obstacle to the creation of any satisfactory 
lawyer-client relationship. Private attorneys and 18-B 
attorneys must speak to their clients on a bench within the 
courtroom, and are not permitted access to the bullpen. 


In the Supreme Court the situation is not much 
better, except that the third floor facilities have been 
greatly improved during the course of this action. There are 


2 
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no courtroom holding cells and it sometimes takes from 10 to 
15 minutes to get a prisoner from the fourth floor holding 
cells to the ninth floor for an appearance in court. On the 
ninth floor, there is no suitable place for a conference be¬ 
tween the defendant and his attorney. 

Justice Damiani said in September that he hoped to 
put up panels to give more privacy to attorney-client inter¬ 
views. No timetable was set up, however. 

The provisions for visitation at detention centers 
are also unsatisfactory. Delays in getting an inmate from 
the cell block to the counsel room at BHD permit an attorney 
to see only one or two defendants in a morning or afternoon 
session. A visit to Rikers Island is a long trip and re¬ 
quires half a day to see one inmate. Consequently, many 
lawyers wait uncil a clien is produced in court before con¬ 
sulting with him. 

The compensation of 18-B attorneys is still limited 
to $10 an hour tor time out of court (less than the charge for 
labor on automobile repai s) and $15 per hour for time in 

court. Mr. Justice Brovnstein testified that fee applications 
even at these rates are frequently reduced by the Appellate 
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Division. 


Effects of Incarceration 
Various forms of prejudice were shown to result 
from prolonged incarceration. Because it is difficult for 
a white lawyer or investigator to speak with persons in the 
black or Hispanic communities, incarceration hampers contact 
with potential defense witnesses. Witnesses who might 
have been available are often lost; the prosecution also 
suffers from delay and the resultant attrition of witnesses, 
but to a lesser degree. Defendants are likely to lose jobs 
which they could retain if released, or which an employer 
might keep open for a brief time. Their family relationships 
are impaired. Inmates suffer from personality changes, a 
feeling of helplessness, a loss of faith in the judicial 
process, and emotional upsets. 


Whether an inmate is convicted or acquitted, his 
period in jail is a period that is useless, or nearly so. 

If he is acquitted, there is no \*ay to compensate him for 
the time that be has lost or the personal hardships that he 
has suffered. *:f he is convicted, b- has lost the opportunity 
for rehabilitation, which is one of the basic purposes of 
sentencing. BHD and QHD lack the facilities for vocational 


• 4 ' 
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training, education, recreation and adjustment to honest 
labor, which penal institutions seek (however unsuccessfully) 
to provide. There are a substantial number of such programs 
at both BUD and QHD, but they are restricted in capacity by 
the physical layout of the buildings and by limitations of 
staff and budget. 

A defendant's opportunity for early parole, if 
convicted, is impaired because he has not been able to build 
up a record with the prison authorities during the time for 
which he has been in pre-trial detention. The psychiatrist 
at BllD states that a state prisoner who knows his sentence 
is in a much better psychological situation than a pre-trial 
detainee who is under the anxiety of not knowing when he will 
be tried or what the result of the trial may be. Even in 
matters like recreational activity, medical care and dental 
care, the pre-trial detention facilities are inferior to the 
services provided up-state for sentenced prisoners. 

The court finds that trial results are likely to be 
less favorable for a prisoner in jail than for one who is at 
large, though the extent of the difference cannot be defined. 

The man who is in jail is also less likely to be given probatior 


t 










if convicted, than the man who is on the street. This result 
is inevitable, for a man at large has had an opportunity to 
build an employment record and show his conformity with the 

i 

law during the one to three years which will have preceded 
his trial. 

* i 

All generalizations are subject to exceptions. 
Plaintiff Michael McLaughlin is an illustration of the possi¬ 
bility of rehabilitation even during pre-trial detention. 
Although the District Attorney described him to the court 
as a dangerous man, he was released on a plea with a sentence 
to time served, after this court directed that his indictment 
be brought to trial, and he has worked successfully for more 
than a year as a paraprofessional with the Center for Consti¬ 
tutional Rights. 


If a prison sentence is imposed, the evidence in 
this case indicates that it is generally shorter for a man 
at large than for one who is already in jail, although the 
extent of variation cannot be determined, as the plaintiffs 
in the Bellamy case sought to do. 
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Alleged Coercion to Plead Guilt 

With tespect to coerced pleas, no specific examples 
were shown of any defendant who was in fact innocent and who 
pleaded guilty because of the length of his confinement. 
However, Samuel H. Dawson, then the Assistant Attorney in 
Charge of the Legal Aid Society's Brooklyn office, testified 
that many defendants asserted their innocence, but took 
guilty pleas in order to get out of jail. Although there was 
some evidence that the best plea offers are made at the be¬ 
ginning of a case, he testified that on many occasions a 
defendant may be offered a misdemeanor plea or a one-year 
sentence followed by probation and that such an offer is 
hard to resist when the jail time has already been served 
before trial. Professor Bernard Segal of Golden Gate Uni¬ 
versity testified that there is coercion to accept less than 
the defendant's full constitutional rights, and to give up 
believable defenses in exchange for the termination of lengthy 
pre-trial confinement. Mr. Justice Damiani also said that 
the length of stay in jail may tend to coerce a guilty plea. 

In the end, 907. to 957. of all defendants plead 
guilty. About 257. of the pleas are received at the time of 
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the conference. Host of the rest come when the District 
Attorney moves the case for trial, or at the time of trial, 
or just after a suppression hearing. In the state courts 
the denial of a motion to suppress may be reviewed on appeal 

from a guilty plea. 

», , 

Several improvements in procedure have been accom- > 
plished during the two and a half years thatthis case has been 
in process. A "vertical" system has been introduced by the 
Legal Aid Society to endeavor to provide continuity of 
representation by the same attorney throughout a case. The 
number of criminal parts has been increased from 20 to 37. 

The judges have been directed to try the oldest jail cases 

first. 

Non-production of prisoners in court has been re¬ 
duced. "Record cards" are now supposed to accompany a de- 
fendent to and from court. Instructions have been given that 
a date for the next court appearance by the defendant must be 
entered ou the card before he is returned to the place of 
detention, so that there will be a definite record to assure 
his production on the next date. The percentage of prisoners 
produced in court has increased from 807. to 957., although 










not all are there at 10:00 in the morning. 


Orders have been given that every defendant who is 
brought to the courthouse should be brought before a judge, 

i 

t 

but the actual figures show a failure to obtain full com¬ 
pliance with this problem. In March, 1974, 297. of the 
prisoners delivered to court were not seen by a judge. In 
June 1974 the percentage not seen by a judge had been re¬ 
duced to 237., and in August to 167., according to Department 
of Correction statistics, which may suffer from some in¬ 
accuracy. 

Actual court control of calendars was put into 
effect in the late summer of 1974, but it is too early to 
determine the extent to which this may remedy problems of 
delay that arose when the calendars were prepared by the 
District Attorneys. 

There are judges, prosecutors and Legal Aid 
attorneys who a.striving valiantly to achieve prompt trials, 
fair bail determinations, and all the accompaniments of due 
process, but the present system creates serious obstacles. 


\ 









386 


27 


1 


I 

Discussion ! 

The bail question involves different considerations 
from the claim concerning coerced pleas. 

Bail 

i 

Amendment VIII to the United States Constitution 

*' i 

guarantees that "[e]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishment 
inflicted." 

The constitutional guarantee against excessive 
bail does not mean that bail is a matter of right in all 
cases. Carlson v. Landon, 342 U.S. 524, 545-46, 72 S.Ct. 

525, 537 (1952) (alleged illegal alien held pending deporta¬ 
tion). See also United States ex rel. Covington v. Coparo , 

297 F.Supp. 203, 206 (S.D.N.Y. 1969), where Judge Weinfeld 

0 

stated: 

"... a state may constitutionally provide 
that bail be granted in some cases as a 
matter of right and denied in others, pro¬ 
vided that the power is exercised rationally, 
reasonably and without discrimination. Thus, 
it is left to the courts to fix the amount 
of bail in all cases where it is a matter of right 
and also in those instances where the court 
exercises its discretion favorably; but, 
under the Eighth Amendment, where bail is 
fixed in '•ither instance, it must not be 
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"excessive, and further, where bail is 
not a natter of right, the court may 
not arbitrarily or unreasonably deny 
bail." 

Although freedom from excessive bail is not clearly 

binding on the states, Schilb v. Kuehsl , 404 U.S. 357, 365, 

% 

92 S.Ct. 479, 484 (1971), the Court of Appeals in this 
circuit "entertain[s] little doubt" that in on appropriate 
case the Supreme Court will make the bail provisions of the 
Eighth Amendment applicable to the states. United States ex 
rel. Goodman v. Kchl , 456 F.2d 863, 868 (2d Cir. 1972). 

The New York State Court of Appeals finds sufficient authority 
in lower court federal cases to reach the same conclusion. 
People ex rel. Klein v. Krueger , 25 N.Y.2d 497, 499, fn 1, 

307 N.Y.S.2d 207, 209 fn 1 (1969). 

In any event, the prohibition against excessive 
bail is enunciated in similar terms by the federal and state 
constitutions. See New York State Constitution, Art. 1 § 5. 
The purpose of bail, and the recognition of individual factors 
in the determination of bail, are also similar. See Practice 
Commer tary to § 510.30 of New York Criminal Procedure Law in 
McKinney's Consolidated Laws. 
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In Stack v. Boyle , 342 U.S. 1, 4-5, 72 S.Ct, 1, 

3-4 (1951), the court struck down a $50,000 bail uniformly 
set for twelve conspirators charged with violation of the 
Smith Act. The bail was deemed excessive under the Eighth 
Amendment because it was not set in compliance with statutory 
or constitutional standards. The court said: 

"This traditional right to freedom before 
conviction permits the unhampered pre¬ 
paration of a defense, and serves to 
prevent the infliction of punishment 
prior to conviction. See Hudson v. 

Parker, 1895, 156 U.S. 277, 285, 15 S. 

Ct. 450, 453, 39 L.Ed. 424. Unless 
this right to bail before trial is pre¬ 
served, the presumption of innocence, 
secured only after centuries of struggle, 
would lose its meaning. 

The right to release before trial is 
conditioned upon the accused's giving 
adequate assurance that he will stand 
trial and submit to sentence if found 
guilty. Ex parte Milburn, 1335, 9 Pet. 

704, 710, 9 L.Ed. 280 ... . Bail set 
at a figure higher than an amount reason¬ 
ably calculated to fulfill this purpose 
is "excessive" under the Eighth Amendment. 

See United States v. Motlow, 10 F.2d 657 
(1926, opinion by Hr. Justice Butler as 
Circuit Justice of the Seventh Circuit)• 

Since the function of bail is limited, 
the fixing of bail for any individual 
defendant must be based upon standards 
relevant to the purpose of assuring 
the presence of that defendant." 
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Justice Jackson's specially concurring opinion further 
stated (342 U.S. at 8, 72 S.Ct. at 5): 

"Admission to bail always involves a 
risk that the accused will take 
flight. That is ja calculated risk 
which the law takes as the price of our 
system of justice. ..." 


In Bellamy v. Judges and Justices , A1 A.D.2d 196, 

342 N.Y.S.2d 137, 139, aff'd without opinion , 32 N.Y.2d 886, 
346 N.Y.S.2d 812 (1973), the court ruled that a class action 
seeking a declaratory judgment as to the constitutionality 
of the bail system was not a proper class action "because 
there are individual determinations to be made in every 
bail application ... ", Quoting from People ex rel. Lobell 
v. McDonnell . 296 N.Y. 109, 111 (1947), the court listed 
individual factors a judge must consider (342 N.Y.S.2d at 139) 

"The bailing court has a large discretion, 
but it is a judicial, not a pure or un¬ 
fettered discretion. The case calls for 
a fact determination, not a mere fiat. 

The factual matters to be taken into ac¬ 
count include: "the nature of the offense, 
the penalty which may be imposed, the 
probability of the willing appearance of 
the defendant or his flight to avoid punish¬ 
ment, the pecuniary and social condition 
of defendant and his general reputt.- ( on and 
character, and the apparent nature and 
strength of the proof as bearing on the 
probability of his conviction. . . ". 

(citations deleted) 
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Additionally, Article 500 of the Criminal Procedure 
Law, enacted in 1970 in an attempt M to bring clarity and 
consistency to the area of 'release on recognizance and bail 
(See Practice Commentary, 11 A McKinney's, at p. 8), embodies, 
in Section 510.30, the same limitations imposed by Stack. 

• ’ i 

Section 510.30, subd.2, C.P.L., states: 

"(a) With respect to any principal, the 
court must consider the kind and degree 
of control or restriction that is necessary 
to secure his court attendance when re¬ 
quired. In determining that matter, the 
court must, on the basis of available in¬ 
formation, consider and take into account: 

(i) the principal's character, 
reputation, habits and mental condition; 

(ii) his employment and financial 
resources; and 

(iii) his family ties and the length 
of his residence if any in the 
community; and 

(iv) his criminal record if any; and 

(v) his previous record if any in 
responding to court appearances when 
required or with respect to flight to 
avoid criminal prosecution; and 

(vi) if he is a defendant, the weight 
of the evidence against him in the 
pending criminal action and any other 
factor indicating probability or im¬ 
probability of conviction; or, in the 
case of an application for bail or 
recognizance pending appeal, the merit 
or lack of merit of the appeal; and 

(vii) if he is a defendant, the sentence 
which may be or has been imposed upon 
conviction." 



) 


-. T/ 
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These factors are substantially similar to those 
which a federal court is directed to consider under the 
Bail Reform Act of 1966. 18 U.S.C. § 3U-(b). 

i j 

The further purpose of preventive detention 

i 

(refusal of bail for fear that the accused will be a danger 
to society if allowed to remain at large while awaiting trial) 

I 

had been considered by the Temporary Commission on Revision 
of the Penal Law and Criminal Code and was rejected. 

The forms of bail authorized by the New York 

Criminal Procedure Law are limited to the following: 

"§ 520.10 
1. (a) Cash bail. 

(b) An insurance company bail bond. 

(c) A secured surety bond. 

(d) A secured appearance bond. 

(e) A partially secured surety bond. 

(f) A partially secured appearance bond.• 

(g) An unsecured surety bond. 

(h) An unsecured appearance bond." 

The "unsecured surety bond" may be a bond executed 
by a surety other than an insurance company, and payable if 
the defendant fails to appear. CPL § 500.10(19). This affords 
a bail-setting judge an alternative midway between requiring 
cash bail or a surety company bond and releasing the defendant 
on his own recognizance. In effect, the unsecured surety 


# 
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bond provides the financial obligation of a third party, 
which may have to be enforced in a civil action, but which 
does indicate that someone else is ready to accept a sub¬ 
stantial risk in order to guarantee the defendant's appear¬ 
ance. 

The American Bar Association's Standards Relating 
to Pretrial Release (Approved Draft 1968) specify subjects 
of inquiry similar to those in the Criminal Procedure Law 
and the Bail Reform Act. They emphasize especially the 
presumption that a defendant is entitled to be released on 
his own recognizance unless there is a finding that there 
is substantial risk of non-appearance (Section 5.1), and 
expressly provide that in any event (Section 5.2(a)), 

"... the judicial officer should impose 
the least onerous condition reasonably 
likely to assure the defendant's appearance 
in court." 

The Standards also provide for automatic re¬ 
examination of the release decision if the defendant has 
failed to secure his release within a reasonable time 
(Section 5.9(a)), and for frequent reports to the court con¬ 
cerning each defendant who has failed to secure his release. 
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In the Bellamy case, the Legal Aid Society mounted 
a full scale attack on the bail system. The case was brought 
in the Appellate Division as an original application for 
prohibition or mandamus directed to the Judges of the Criminal 
Court and the Justices of the Supreme Court. The Appellate 
Division considered the attack on the constitutionality of 
the bail system to be insubstantial, on the basis of the 
Schilb case, supra . It pointed out that the problem of 
bail jumping, which resulted in 31,855 bench warrants being 
issued by the Criminal Court in New York County alone in a 
period of less than two years, showed a substantial risk of 
non-appearance. 342 N.Y.S.2d at 143. In respect of the 
showing that a man on bail was less likely to be convicted 
than one in jail, the court said (342 N.Y.S.2d at 144): 

"It is not because bail is required that 
the defendant is later convicted. It is 
because he is likely to be convicted that 
bail may be required. 

*★* 

The factors for allowing bail, when properly 
applied, generally lead to a conclusion 
that those denied bail are more likely to 
be convicted, and if the statistics prove 
this out, as they do, it shows the system 
is working rather than, as plaintiffs 
contend, that it is, instead, detrimental 
to a defense against an accusation." 








35 ' _ 

f 

The Bellamy case was presented to the Appellate 

i 

Division on affidavits, without live testimony, and was de- ; 
cided without specific findings on the factual issues pre¬ 
sented. The statistics offered by the Legal Aid Society 

i 

in the Bellamy case seem to this court to have more validity 
than the Appellate Division accorded them, but they cannot 
be applied in this case. For one thing, this court would 
have to analyze not only the Single study, but the opposing 
affidavits, which were not placed into evidence here and were 
not the subject of argument. (The Appellate Division record 
was borrowed temporarily from that Court for consideration 
during the preparation of this memorandum). Even assuming 
that the Bellamy statistics were accepted at face value, and 

that criminal defendants in Kings County are similar to those 

0 

in New York County, there are other differences which were 
not explored. The Bellamy study included only 67 Supreme Court 
cases, which may not be an adequate sample. The actual 
practices used in fixing bail in New York County may be 
different from those prevailing in Kings County. This court 
cannot take judicial notice that judges are fungible. There 
were indications at the hearings in this court that trial 



delays are more serious in Kings County than in New York 
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County, but no evidence was direct d to the extent of 
differences or to the effect of such differences on incar¬ 
cerated defendants. 

The New York Court of Appeals agrees with the federal 
rule that bail be determined with reference to the facts 
in the individual case. Thus the court stated in People 
e_x rel. Klein v. Krueger , supra . 25 N.Y.2d at 501, 307 N.Y.S. 

2d 211, that 


"Even where an exercise of discretion 
is operative there must, as a matter 
of law, be underlying facts which 
will support that exercise either in 
denying bail or fixing the amount of 
bail." 

«» 

Bail has been found to be excessive, in violation 
of the Eighth Amendment, where the amount is more than is 

i 

necessary to guarantee the presence of the accused at his 
trial. Sellers v. Unite d States . 89 S.Ct. 36, 38 (1968) 
(bail pending appeal); U nited Stater, ex rel. Rubinstein v. 
Mulcahy , 155 F.2d 1002 (2d Cir. 1946); People ex rel. Lcbell 
v. McDonnell 296 N.Y. 109 (1947). 


Plaintiffs' attack on the Kings County bail system 
must be further analyzed, however, with respect to equal 

nrnl'pr'fi an fmf’rvf o rlnn 
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Equal Protection 

The question of denial of equal protection to the . 
indigent by the requirement of bail was raised by Mr. 

Justice Douglas in Bandy v. United States , 81 S.Ct. 197, 198 
(1960). He said, in considering an application for re- 

. ! 

lease on personal recognizance: 

"To continue to demand a substantial bond j 

which the defendant is unable to secure 
raises considerable problems for the 
equal administration of the law. ... 

It would be unconstitutional to fix ex— 

cessive bail to assure that a defendant ^ , 

will not gain his freedom. Stack v. Boyle, 

342 U.S. 1, 72 S.Ct. 1, 96 L.Ed. 3. Yet 
in the case of an indigent defendant, the 
fixing of bail in even a modest amount may 
have the practical effect of denying his 
release. . . " 

Chief Judge Bazelon cited the Bandy case in a 
separate opinion dealing with an appeal from the denial of 
a motion to reduce bail, and emphasized the court s re¬ 
sponsibility to explore non-financial alternatives. 
( Pelletier v. United States . 343 F.2d 322, 323 (D.C. Cir. 
1965)), saying: 

M [I]f the court determined that high 
monetary bond would adequately deter 
flight, but that appellant could not 
provide this bond, then the court would 
be constitutionally compelled to inquire 




x: 
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"whether other assurances of appellant's 
presence would be adequate. It is an | 

• invidious discrimination to deny ! 

anoellant release because of his 
poverty when, for example, his ties 
in the community or such devices as 
release subject to the supervision of 
the United States Probation office , 
would adequately insure his presence ." 

(Emphasis added). 

The challenge of Bandy has not been considered by 
the Supreme Court, although that Court has moved steadily 
forward since Griffin v. Illinois , 351 U.S. 12, 76 S.Ct. 585 
(1956) in requiring that justice be applied to all persons 
equally and not on the basis of ability to pay. Treating 
wealth as a suspect classification, a statute which pro¬ 
vided imprisonment only for those who could not pay their 
fines was stricken down in Tate v. Short ,401 U.S. 395, 399, 

91 S.Ct. 663, 671 (1971). The existence of alternative 
methods of protecting the state's interest was used in 
Bullock v. Carter , 405 U.S. 134, 92 S.Ct. 849 (1972), as a 
ground for striking down a high filing fee in connection with 
Texas primary elections. 


In Williams v. Illinois , 399 U.S. 235, 242, 90 S. 
Ct. 2018, 2023 (1970), the court concluded that an indigent 

could not be required to "work off" his fine at $5.00 a day 
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because this would be an "invidious discrimination solely 
because he is nnable to pay the fine." 




A district court, in United States ex rel. Shakur 

j 

v. Commissioner of Correction . 303 F.Supp. 303, 309 (S.D.N.Y, 
1969), noted that the money bail system in recent years has , 
come under close scrutiny and that the Federal Bail Reform 
Act Of 1966 "reflected an acute awareness of the problems 
inherent in the system," See United States v. Leathers , 

412 F.2d 169 (D.C.Cir, 1969), But the system per se was 
found to be "consistent with the respective interests of the 
person accused of a crime and the legitimate concerns of the 
law-abiding community." (303 F.Supp. at 309 - Palmieri, J.) 


The crucial factor is that the initial determina¬ 
tion of bail should not be an arbitrary one and that reviews 
of bail should be determined on the faces pertinent to the 
individual case. 


With respect to the necessity for individual con¬ 
sideration of the right to bail, a pertinent case is Ackies v. 
Purdy . 322 F.Supp. 38, 42 (S.D. Fla. 1970), where a master 
bond schedule set a fixed monetary sum as bail for particular 
charges. The court struck it down as violative of both the 


•A • 
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due process and equal protection clauses of the Fourteenth 
Amendment, saying 

"Since the function of bail is limited to 
assuring the presence of a defendant at 
trial, Stack v. Boyle, supra , it is 
obvious that money amounts set solely by 
the charge have no relation to the 
function of bail. A poor man with strong 
ties in the community may be more likely 
to appear than a man with some cash and 
no community involvement. So, not only is 
there no compelling interest in incarcer¬ 
ating the poor man because he cannot make 
the master bond bail, but the classifi¬ 
cation fails to meet the tradit lal test 
for equal protection: 

Equal protection does not require that 
all persons be dealt with identically, 
but does require that a distinction 
made have some relevance to the purpose 
for which the classification is made. ' 
Baxstrom v. Herold, 383 U.S. 107, 111, 

86 S.Ct. 760, 763, 15 L.Ed.2d 620 (1966)." 


To decide whether a law violates the equal pro¬ 
tection clause, Dunn v. Blumstein . 405 U.S. 330, 335, 92 S.Ct. 
995, 999 (1972), teaches us to examine 

"... the character of the classification 
in question; the individual interests 
affected by the classification; and the 
governmental interests asserted in support 
of the classification." 

The compelling state interest test was used in the Dunn case 
to deal with a durational residence requirement on the right 
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There is a compelling state interest in having 


defendants available when their cases are reached for trial. 
The admittedly large number of defendants who default and 
for whom bench warrants must be issued furnish proof that 

l 

some guarantee of the defendants' return for trial is 4 

necessary. . . 

Fixing money bail as a guarantee for appearance at 
trial is not necessarily discriminatory. The standards set 
forth in the New York Criminal Procedure Law are intended to 
fix a sum as bail which will assure the defendant's appear¬ 
ance at trial. A higher sum may be required of an affluent 
man than of an indigent one. Freeing all who are poor might 
in fact discriminate against the well-off, for a rich man 
would lose money by not appearing, while an indigent person 
would lose nothing, except the risk of the same criminal 
penalty for escape which applies to rich and poor alike. 

Money bail is therefore not as blatantly dis¬ 
criminatory, as Professor Foote asserts in his article in 
the University of Pennsylvania Law Review. See, generally, 
The Coming Constitutional Crisis in Bail, I and II , 118 U. Pa 
L. Rev. 959, 1125 (1965). 
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Another significant factor not emphasized by either 
party is that bail is often put up by relatives, friends, 
or organizations, and not by the defendant in person. In 
one of the earliest prison release cases, not officially re¬ 
ported, Pythias asked the Tyrant of Syracuse for an oppor¬ 
tunity to say farewell at home before sentence was executed 
against him. He could furnish no tangible security for his 
return, but he had a friend, and Damon pledged his own liberty 
and his life to guarantee Pythias' return. A man cannot go to 
jail today for his friend, but he can put up money. 

In other v T ords, a man who cannot make reasonable 
bail is not held simply because he is poor, but because he 
has not established sufficient roots in the community, or a 
reputation for reliability, so that someone else 
will guarantee his return. 

Plaintiffs complain that the alternatives to cash 
bail or surety oond in CPL § 520.10 are not often used. Six 
of the eight alternatives provided in Section 520,10 boil dovm 
to either cash or a surety bond or security of some sort. The 
last two are an unsecured surety bond and an unsecured appear¬ 
ance bond, wnich is another name for release on his own 
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recognizance. Release on his own recognizance may be justi-; 

f 

fied where the defendant has roots in the community, or 
where some form of supervision can effectively assure his 

i 

appearance. Supervised release deserves further implementa-! 

tion, but it is not a constitutional requirement on this 

. • 

record. 

Although the court concludes that monetary bail is 
not in itself a violation of equal protection, the determina- 

i 

t 

tion that bail in a particular amount is appropriate must j 
still meet the requirements of due process. 

Due Process 

Due process is a phrase of many shadings, with 

different requirements for different circumstances. At its 

* 

lowest, it should require a hearing, an opportunity to present 
evidence, and a statement of reasons for the decision that : 

i 

is reached. Morrissey v. Brewer . 408 U.S. 471, 92 S.Ct. 2593 
(1972); Goss v. Lopez. _ U.S. _ (Jan. 22, 1975). 

The Morrissey case dealt with the right to hearings 

i 

in parole revocation proceedings. The Court held (408 U.S. at 
480,489, 92 S.Ct. at 2600,2604) that such proceedings did not 
call for "the full panoply of rights due a defendant [in a 

criminal] 

FM—63-3-17-72-30*—«1M 
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proceeding," but that there should be 

"(a) written notice of the claimed viola¬ 
tions of parole; (b) disclosure to the 
parolee of the evidence against him; 

(c) opportunity to be heard in person 
and to present witnesses and documentary 
evidence; (d) the rignt to confront and 
cross-examine adverse witnesses (unless 
the hearing officer specifically finds 
good cause for not allowing confrontation); 
(e) a 'neutral and detached' hearing body 
[whose members, however, need not be 
judicial officers or lawyers]; and (f) a 
written statement by the factfinders as 
to the evidence relied on and reasons 
for revoking parole. . . " 


Some measure of due process has long been con¬ 
sidered necessary whenever a person is "condemned to suffer 
grievous loss." Joint Anti-Fascist Refugee Committee v. 
McGrath , 341 U.S. 123, 168, 71 S.Ct. 624, 647 (1951). 


The bail procedure in Bronx County was criticized 
by a state court judge as abrogating "a basic liberty," 
because it did not provide for adequate information to de¬ 
termine the apparent strength of the prosecution's case. 
People v . Vasquez 343 N.Y.S.2d 1007 (Crim. Ct., Bronx Co. 
1973). 
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In connection with the denial of parole, which 
proceeded for years with only nominal hearings, it has re¬ 
cently been held that findings of fact are necessary. 

United States ex rel. Johnson v. Chairma n . New York State 
Board of Parole . 500 F.2d 925, 934 (2d Cir. 1974). The 
Court there said: 

"[Detailed findings of fact are not re¬ 
quired, provided the Board's decision is 
based upon consideration of all relevant 
factors and it furnishes to the inmate 
both the grounds for the decision (e..£» > 
that in its view the prisoner would, if 
released, probably engage in criminal 
activity) and the essential facts upon 
which the Board's inferences are based 
(e.£., the prisoner's long record, prior 
experience on parole, lack of a parole 
plan, lack of employment skills or of 
prospective employment and Housing and 
his drug addiction). 

* * * 

A reasons requirement 'promotes thought 
by the decider,' and compels him 'to 
cover the relevant points' and 'eschew 
irrelevancies.' See Frankel, Criminal 
Sentences 40-41 (1973)." 

Id. at 931. 

The same rule has recently been announced for 
state parole release hearings, Solar i v. Vincent, N.Y.L.J. 
February 3, 1975, p. 1 (App.Div. 2d Dept. Jan. 20, 1975), 
where Hr. Justice Martuscello stated: 


r 
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"We require merely that the board state, 
however briefly, the ultimate grounds 
relied on with sufficient particularity 
to enable a reviewing court to determine 
whether inadmf tblo factors have in¬ 
fluenced the decision and whether dis¬ 
cretion has been abused." 

The reasons for denying parole are different from 

those at issue in a bail determination, but the necessity for 

findings is the same. 

As the court pointed out in a bail case. United 

States ex rel. Keating v. Bensinger , 322 F.Supp. 784, 787 

(N.D. Ill. 1971), if no reasons are given for denial of bail, 

". . . it is impossible to ascertain 
\7hether or not such denial was arbitrary 
or discriminatory. 

* * * 

[T]he failure to indicate the motivating 
reasons for the denial of bail is in and 
of itself an arbitrary action that vio¬ 
lates the Eighth and Fourteenth Amendments." 

There the court said it would direct release on habeas corpus 

unless the state court promptly elucidated the reasons for 

its action. 

The requirement for a written statement was also 
applied by the Supreme Court in Wolff v. McDonnell , _ 


U.S. 


, 94 S.Ct. 2963, 2978-79 (1974), with reference 
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to decisions depriving an inmate of good time credit. 

* i 

The constitutional right to review a state bail 
determination by federal habeas corpus further emphasizes 

i 

the need for a statement of reasons; otherwise it is difficult 
for the habeas court to determine whether the amount of bail j 

i 

* . i 

is arbitrary or discriminatory and whether the defendant has * 
been denied a fair trial or the right to counsel. Bobick v. 
Schaeffer . 366 F.Supp. 503 (S.D. N.Y. 1973). 


In the federal system, there is provision by 
statute and rule for written reasons for imposing bail that 
cannot be met, if a request is made. In connection with 
pretrial detention, 18 U.S.C. § 3146(d), states: 

"A person for whom conditions of release 
are imposed and who after twenty-four 
hours from the time of the release hearing 
continues to be detained as a result of 
his inability to meet the conditions of 
release, shall, upon application, be en¬ 
titled to have the conditions reviewed 
by the judicial officer who imposed them. 

Unless the conditions of release are amended 
and the person is thereupon released, the 
judicial officer shall set forth in writing 
the reasons for requiring the conditions 
imposed." 
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In practice Pew defendants ask to have reasons 
set forth in writing, probably because the Individual 
Assignment System minimizes the necessity for making the 
reasons available to another judge and because pretrial de 
tention is relatively short. 


Where a defendant requests reasons for refusal to 
reduce bail, he is entitled to an individualized statement. 

In United States v. Briggs , 476 F.2d 947 Cir. 1973), 

where the district court had stated that several factors 
justified a fixed bond for each of eight defendants, the 
case was remanded with the statement that (p. 949): 

"Without expressing any view as to the 
merits of the defendants' claims, we 
think at a minimum each defendant is 
entitled to know the reasons why the 
particular conditions of release were 
imposed in his case."(Emphasis from 
the opinion). 

There is a separate provision relating to deter¬ 
mination of bail pending appeal in the event of conviction. 
Rule 9(b) of the Federal Rules of Appellate Procedure states, 

"(b) Release pending appeal from a 
judgment of conviction. 

Application for release after a 
judgment of conviction shall be 
made in the first instance in the 
district court. If the district 
court refuses release pending appeal. 
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"or imposes conditions of release, 
the co.itt shall state in writing the 
reasons for the action taken. There¬ 
after, if an appeal is pending,a 
motion for release, or for modification 
of the conditions of release, pending 
review may be made to tue court of 
appeals or to a judge thereof." 

Standards for the statement of reasons have 
laid down by the Court of Appeals of this circuit in 
United States v. Manarite , 430 F.2d 656, 657 (2d Cir. 1970), 
where the Court found that the record supported the district 
court's denial of bail aft^r a conviction for extortion, 
but stated: 

"The district judge should state clearly 
and categorically his reasons for deny¬ 
ing bail so that in reviewing his de¬ 
cision this court, and the Circuit 
Justice, may be fully advised regarding 
the basis for his action. 

... Of course an opinion stated on the 
record of the bail hearing is sufficient 
compliance with the requirement of a 
written opinion, but we do not consider 
extensive colloquy without any definite 
statement in conclusion to be in accor¬ 
dance with the Rule." 


been 


The importance of a written statement of reasons 
under F.R.A.P. 9(b) was discussed by the District of Columbia 
Court of Appeals in United States v. Stanley , 469 F.2d 576, 


) 
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585-8S (D.C. Cir. 1972), which concluded with the words, 

"We admonish counsel and trial judges 
alike to tap every available source 
of information potentially helpful to 
a solid decision on releasibility." 

The importance of evidence and findings appears 
also from the Mew York Court of Appeals decision on a 
pre- Bellamy attack on the bail system. The Court of Appeals 
there pointed out that the amount of bail may not be fixed 
solely by the nature of the offense, but it held that the 
court had discretion to determine whether a defendant's roots 
in the community were strong enough to assure his appearance 
for trial if released on his own recognizance. People ex rel 
Gonzalez v. Warden, 21 N.Y.2d 18, 286 N.Y.S.2d 240 (1967), 
cert , denied , 390 U.S. 973, 88 S.Ct. 1093 (1968). 

A few more comments about plaintiffs' specific 
prayers for relief are in order. 

1. Evidentiary Bail HearLngs 

The nature of the hearing at a bail application may 
vary with circumstances. What has been said above does not 
answer all the questions. 












After indictment, the court may consider grand ; 

• « 

jury minutes with respect to the strength or weakness of ; 
the case against the defendant. ex rel. Hachuca v. • 

Click, 38 A.D. 2d 916, 329 N.Y.s:2d 834 (1st Dept. 1972); ! 

People v. Terrell , infra . 309 N.Y.S.2d at 784-85. • . ! 

• It is interesting to note that bail reductions were 
granted in a majority of cases in Part 10, notwithstanding 
repeated testimony that family relationships and roots in 
the community deteriorate after periods of incarceration. 

In fact. Justice Barshay testified that he allowed people 
familiar with a defendant's background to speak up for him, 
but that it was "not very often" that anyone did. These 
facts strongly suggest that the initial bail determinations 
might have been different if evidentiary hearings had been 
held early in the bail setting process. 


Relief in the form of conditions to be met by a 
state court in bail hearings was granted in Ackie s v. Purdy, 
supra . 322 F.Supp. at 43-43, where the court specified the 
considerations to be used in fixing conditions of release. 
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In Monroe County, an evidentiary bail hearing was 
granted in a murder case, and resulted in release on $10,c0.0 
bail, secured by a neighbor's property. People v. Terrell . 
309 N.Y.S.2d 776 (Monroe Co. Ct. 1970). 

Evidentiary hearings may also promote more frequeni 
use of alternatives to cash bail or surety bonds. In one 
case, a bail determination was remanded to consider "those 
minimal nonfinancial conditions of release which will 
'assure the appearance of the person as required."' instead 
of "unreachable money bonds." United States v. Leathers , 
supra, 412 F.2d at 173. 

Plaintiffs' proposal for an evidentiary hearing 
within 72 hours after arrest is based on analogy from - 
CPA § 180.80, which directs release of a felony defendant on 
his own recognizance after 72 hours in custody without a 
preliminary hearing, unless he has consented to the delay, 
or unless good cause is shown why release should not be 
granted. The 72-hour period does not thereby become a 
measure of constitutional right. A workable rule is set 
forth in the Conclusion of this Memorandum. 



7 


* 



The fact that few defendants have specifically 


requested evidentiary hearings in the past does not obviate 
the need for relief in this respect. Rather, it reflects 

1 

the speed with which bail determinations have been made and . 
the inadequacies of the "system." .'‘n the other hand, auto- > 
matic evidentiary hearings would impose burdens on the , 

courts in many cases where such a hearing would not be 
fruitful. 

The Supreme Court has held that there must be a 
jury trial on any offense which involves the possibility of 
imprisonment for more than six months. Duncan v. Louisiana, 
391 U.S. 145, 159, 88 S.Ct. 1444, 1453 (1968), as inter¬ 
preted in Argersinger v. Hamlin , 407 U.S. 25, 29, 92 S.Ct. 

# _ 

2006, 2008 (1972). It would be anomalous to permit a de¬ 
fendant to be held in jail for more than a year, without a 
trial, without any evidentiary hearing, and without a 
statement of the reasons why his bail is fixed at a figure 
that he cannot meet. 

The court has considered the recommendations of 
the Temporary (Dominick) Commission on the New York State 
Court System in its report, " . . And Justice for All" 


< 
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1 

(Jan. 1973), Part II, pp. 63-69, that cash bail should be 
abolished in favor of a system of absolute release, con¬ 
ditional supervised release, or absolute detention. The 
report made recommendations which may have merit as a basis 
for legislation, but this court does not regard these re¬ 
commends Cions as establishing a constitutional standard. 

2. Statement of Reasons for Pail Determination 
Given the different stages at which bail is con¬ 
sidered by a series of judges, it is important that there be 
a statement of reasons available to the defendant and his 
attorney. The nature of such statement should be worked out 
in individual cases, but the considerations affecting bail 
arc specifically listed in CPL § 510.30 and could form the 
basis for an informative written statement, without undue 
burden on the court. 

% 

If written reasons are required, the courts may 
give more substance to the expectation set forth by the 
Bellamy court (342 N.Y.S.2d at 143) that after the 1972 
amendment of the Criminal Procedure Lav; § 520.10: 







"[T]wo types of bail became the more 
usual form '(g) an unsecured surety 
bond and (h) an unsecured appearance 
bond', meaning that an accused would 
not have to deposit any money and 
merely incurs a legal obligation." 

Since state appellate review of bail determina¬ 
tions is available only in habeas corpus proceedings, and 
review in such a proceeding is limited to the question whether 
constitutional or statutory standards have been violated, 
People ex rel. Klein v. Krueger , supra , 25 N.Y.2d at 499, 

307 N.Y.S.2d at 209-10, it is important not to conclude this 
case without setting forth the federal constitutional 
standards that must be met. 

3. Facilities for Consultation with Counsel 

The undesirability of prolonged detention is aggra¬ 
vated by the lack of proper facilities for consultation 
between a defendant and his attorney. Some efforts are being 
made in Kings County Supreme Court to improve the facilities 
for consultation with counsel, but they are not enough. 

Federal court supervision of this subject is not 
barred by Q*Shea v. Littleton . 414 U.S. 388, 94 S.Ct. 669 

(1974). ; 
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Plaintiffs and their class in this case are all 
detained for want of bail, and therefore have the personal 
stake which was found lacking in O'Shea (94 S.Ct. at 675). 
The lelief contemplated herein concerning the standards for 
bail hearings will not require the monitoring of state court 
proceedings which was feared in O'Shea (94 S.Ct. at 679). ' 

It will set standards which may be applied in individual 
bail review proceedings. 

fhe relief contemplated herein with respect to 
access to counsel while in the courthouse detention facili¬ 
ties is sanctioned by the Supreme Court's statement in 

Pi^cunier v. Martinez, _ U.S. _, 94 S.Ct. 1800, 1807 

(1974) that: 


94 S.Ct. 1800, 1807 


'[A] policy of judicial restraint cannot 
encompass any failure to take cognizance 
of valid constitutional claims whether 
rising in a federal or state institution." 


The right to confidential interviews with counsel 
was discussed in Rhem v. McGrath . 326 F.Supp. 681, 691 

(S.D.N.Y. 1971), where Judge Mansfield said concerning the 
Tombs: 


• - i - 










58 


416 


"We think it only fair . . . that the 
innate be afforded a full opportunity 
to confer or correspond with his 
attorney in privacy, and without ob¬ 
servation, interference, or listening in. 

II 

• • • 


The correction authorities were directed to submit 
a plan' for modification of detention facilities to permit 
confidential attorney-client interviews in Souza v. Travisono 
368 F.Supp. 959, 971-72 (D.R.I. 1973 - Pettine, Ch. J.), 
aff’d in part , 498 F.2d 1120 (1st Cir.. 1974). The right to 
privacy in communication with counsel was there described as 
"vital to due process to guarantee the effective assistance 
of counsel." 

Protection of the Sixth Amendment right to counsel 
is particularly important where defendant is frequently not 
brought into the courtroom in the conference part, when bail 
and plea-bargaining are discussed. 

4. Coerced Pleas 

The principles affecting plaintiffs’ attack on 
guilty pleas are similar to those discussed in relation to 
bail. The matter is not capable of a general rule. 
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A federal court should not cast doubt on thousands 
of state court guilty pleas by a broad new definition of 


coercion. 


The general rule is that a guilty plea waives ob¬ 
jections to the prior proceedings, and cannot be set aside . 
if the defendant had adequate legal advice, unless some 
legal safeguard has been omitted. McMann v. Richardson , 

397 U.S. 759, 90 S.Ct. 1441 (1970); Brady v. United States , 

397 U.S. 742, 90 S.Ct. 1463 (1970); Parke r v. North Carolina , 

397 U.S. 790, 90 S.Ct. 1474 (1970). Adequate consultation 

with counsel is a necessary condition for a valid guilty plea. 
Window v. Cook , 423 F.2d 721 (5th Cir. 1970); Braxton v. 
Peyton , 365 F.2d 563, 564 (4th Cir.), cert , denied , 385 U.S. 
939, 87 S.Ct. 306 (1966). Risks of coercion may be minimized 
by better facilities for consultation with attorneys. But 
the effect of inadequacies in consultation facilities should 
be determined on a case-by-case basis. 


A plea of guilty results from a complex of factors. 
Among these are defendant's present knowledge of his guilt 
or innocence, and the knowledge of what evidence against him 
may be expected in court. In cases where there is sentence 


< 





i 


418 60 : 

I 

bargaining in addition to plea bargaining, as in the state ; 
courts, the relation between the proposed sentence and the' 

, t 

i 

risk at trial is important. 

i 

Prolonged confinement in unsatisfactory detention 

facilities certainly creates a pressure to plead guilty, if- 

• . • » 

only to start a definite terra in better quarters. This does 
not make it appropriate, however, to assert by declaratory 
judgment that a particular period of detention per se makes 
a guilty plea invalid. 

A great majority of state court convictions are based 
on guilty pleas, and no evidence has been offered to show 
that any substantial number of those who pleaded guilty were 
in fact innocent. Primarily, the question of coerced guilty 
pleas involves an area for determination by individual cases 
and not by class action. 

5. Prompt Trials 

Prompt trials would alleviate many of the objections 
to the bail system. Plaintiffs' request for relief on that 
score was denied on the second appeal in this case (supra . 
p.5), but it is clear that the prejudice resulting from any 
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pretrial confinement is aggravated when that confinement 
is prolonged. 


Evan though a federal court cannot fix a uniform 
time limit for state court trials, a state court should con¬ 
sider the length of time a defendant has been in custody 
in determining the reasonableness of bail at each stage of 
his case. 


As Judge Weinfeld stated in United States ex rcl . 

Covington v. Coonro . supra, 297 F.Supp. at 207: 

"In those instances where the court, in 
the exercise of discretion denies bail, 
the defendant's right to a speedy trial, 
a guarantee that prevents 'undue and . 

oppressive incarceration prior to trial, - 
assumes greater significance. 

/17 United States v. Ewell, 383 U.S. 116, 

120, 86 S.Ct. 773, 776, 15 L.Ed.2d 
627 (1966)." 


The same principle applies where bail is fixed at 


an unreachable figure, that the length of pre-trial de¬ 
tention increases the importance of due process protections 
in fixing bail. 










I 
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The Asserted Violatio n s of Comity 
* * 
Finally, the court should mention defendants' 

i 

assertion that federal jurisdiction is forbidden by the 

» 

principles of comity expressed in Younger v. Harris , 401 U.S, 

37. 91 S.Ct.746 (1971), and Samuels v. Mackell, U.S, 66, 

9 1 

91 S.Ct. 764 (1971). Those cases are quite different from 

i 

the present one, since the plaintiffs there sought to pre¬ 
vent state court prosecutions. All that is brought in 
question in this suit is the necessity of pre-trial confine¬ 
ment, and the due process requirements before the state can 
take away the liberty of a man whose guilt has not yet been 

i 

established. Improper pre-trial confinement would not be 
an issue on a defendant's trial cn the criminal charge. 

* 

The conditions of pre-trial confinement are a 

proper subject of federal concern. Rhem v. Malcolm , _ 

F.2d _ (2d Cir. Nov. 8, 1974). In Younger , in contrast, 

plaintiffs sought an injunction against state prosecution, 
and in Samuels a declaratory judgment to invalidate a pending 
indictment. Although Samuels found that a declaratory 
judgment is no more permissible under those circumstances 
than an injunction, the Supreme Court has more recently 











pointed out that different considerations apply to de¬ 
claratory judgments than to injunctive relief. Steffcl v. 

Thonpsori ) _ U.S. __, 94 S.Ct. 1209, 1219-22 (1974). 

This case is more like Conover v. Montemuro , 477F.2d 1073 
(3d Cir. 1973), where the court distinguished the Younger 
and Samuels cases, in dealing with the intake procedures in 
the Philadelphia Family Court. See also this court s 
earlier discussion of the question in Wallace v. McDonal d, 

369 F.Supp. 130, 185-88 (1973). 

Plaintiffs here are not seeking even interference 
with any pending bail application, but an announcement of 
the constitutional rights to which they and other members of 
their class are entitled. 

The decision on the first appeal in this case, 
concerning the treatment of pro se motions, 481 F.2d at 622, 
is not controlling here. This court s proposed requirements 
of evidentiary hearings and written statements f reasons 
are necessary to enforce constitutional rights announced 
by the Supreme Court and the Court of Appeals ( supra , pp. 44, 
45). The question whether a pro se motion should be con¬ 
sidered was less important, since almost every detainee has 
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a lawyer, who could presumably present the same motion. 


Summary of Legal Conclusions 
Although pre-trial confinement under the conditions 
existing in the Kings County Supreme Court creates substantial 
prejudice both to the effective defense of the detainee and 
to his ultimate fate if convicted, the requirement of monetary 
bail as a condition of release does not per se violate the 
equal protection clause of the Fourteenth Amendment. Provided 
the court has considered the individual factors concerning 
the risk of a defendant's failure to appear for trial and 
the inadequacy of other alternatives, the state's compelling 
interest in having the defendant present for trial justifies 
the use of monetary bail in a proper case. A defendant's 
inability to post the required bail may reflect not simply 

4 

poverty, but lack of sufficient roots in the community to 
induce someone else to guarantee his presence. The due 
process clause, however, requires that a decision which may 
result in prolonged confinement shall be based on full 
evaluation of the facts, with an opportunity to present or 
controvert any pertinent evidence, and with a written state¬ 
ment of the reasons why a particular bail determination is 
reached. 
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Preparation for a bail hearing, for plea bargain¬ 
ing, and for trial require adequate opportunity for con¬ 
sultation between the defendant and his attorney, which ( 

should be in conditions of privacy. | 

The necessity of improvements in the bail system 

i 

is enhanced by the considerable length of time which frequent¬ 
ly elapses in pre-trial confinement in Kings County. 

The factors which lead a person to plead guilty are 
too diverse to justify any general determination as to what 
circumstances result in a coerced plea. 

Conclusion 

Judgment should be entered: 

1. Denying plaintiff's prayer for an injunction 

0 

against the use of money bail as a condition for release from 
custody. 

2. Declaring that a criminal defendant charged 
with a felony and confined in the Brooklyn House cf Detention 
is entitled: 

(a) to a hearing at which the People shall 
present evidence of the need for monetary bail and the 
reasons why alternative conditions of release will not assure 
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his return for trial and at which he may present evidence on 


factors negating the need for monetary bail, such evidentiary 

i 

hearing to be had on demand at any time after 72 hours from , 

• • . i 

the original arraignment, and at such other times as new 

evidence or changes in facts may justify; 

f (b) to receive a written statement of the 

I 

reasons for denying or fixing bail, and to have a de novo 
bail hearing on request if he is held in custody without a 
written statement of reasons for the bail determination; 

3. Directing the defendants, Administrative Judge, 
Commissioner of Correction, Chief Clerk of the Supreme Court, 
and Clerk pf the Criminal Term of the Supreme Court, within 

forty-five days after the filing of such judgment, to submit 

* 

to plaintiffs' counsel and file with the court a plan for 
assuring privacy for conferences between an incarcerated de¬ 
fendant and his attorney at the time of his arraignment on 

i _ 

any complaint or indictment, and at any appearance in the 

conference part of the Supreme Court, and at bail review 

• < * 

proceedings, and a timetable for implementing the plan; and 
that the court retains jurisdiction to review the plan and 
its implementation; and 
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4. Determining that the question whether guilty 
pleas are coerced by reason of a defendant's long pre-trial 
confinement should be considered on a case by case basis, 
and not in a class action; and 

5. Dismissing the complaint, without costs, ex¬ 
cept as outlined above. 

Settle judgment on notice of three working days. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 
_X 

DONALD WALLACE, et. *1., 

Plaintiffs, 

-against- 

MICHAEL KERN, Stc. St al. 

Defendants. 

__ 

THE UNITED STATES OF AMERICA ax r«l. FINAL JUDGMENT ORDER 

MICHAEL A. MCLAUGHLIN, at. al. AND DECREE 

Plaintiffs, 

•against* 


THE PEOPLE OP THE STATE OF NEW YORK 
at. al., 

Dafandants 


MICHAEL A. MCLAUGHLIN, at. al. 

Plaintiffs, 

-against- 


X 


THE PEOPLE OF THE STATE OF NEW YORK 
at# al., 

Dafandants 


X 




Tha action having come on for trial before the court, the 
Honorable Orrin G. Judd presiding, on Plaintiffs’ motion for per¬ 
manent declaratory and injunctive relief, and the court having 
rendered its memorandum and decision on February 14, 1975, 

(1) IT IS HEREBY ORDERED AND ADJUDGED that plaintiffs’ 
motion for an injunction enjoining the use of monetary bail as 

a condition of release from pretrial incarceration, be and hereby 
is denied; and it is further 

(2) It is DECLARED pursuant to 28 U.S.C. 2201, that the 
Eighth and Fourteenth Amendment rights of criminal defendants charged 
with felonies in Kings County not to have excessive bail imposed, and 
to due process of law are violated in that tha bail determining 
practices of the Kings County Criminal and Supreme Court deprive than 
of liberty without due process of lav'; and it is further 

(3) ORDERED, ADJUDGED AND DECLARED, pursuant to 28 U.S.C. 
Sec. 2201, that a criminal defendant, charged with a felony in Kings 
County and confined at any institution under the care, custody and 
control of the defendant Department of Correction be entitled 

t 

(a) to a hearing at which the People shall recommend 
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what form of security if any, would secure the 
defendants' appearance in Court and, only if monetary 
bail is recommended, the People shall present evidence 
of the need therefore, and the reasons why alternative 
conditions of security should not be available; and at 
which the defendant shall be present and may present 
evidence cognisable by the court on the factors negating 
the need for money bail, which hearing shall be had, on 
written or oral demand, and on five days notice to the 
People, at any time after 72 hours after arraignment or 
as new evidence or changes in facts may justify thereafter 

(b) the prosecution shall have the burden of proving 
the need for monetary bail and shall state, the reasons why 
non-finaneial conditions of release, as well as other 
financial alternatives prescribed by state statute 
(CPL Sec. 520.10) will not assure the accused's reappear¬ 
ance at trial. 

(c) this evidentiary hearing must be given within 
five (5) days after a demand is made or at the next 
scheduled court appearance of the defendant whichever is 
sooner. 

(d) the demand may be made orally in open court or 
in writing, pro se or by counsel. 

(e) if the demand is made in writing it shall 
specifiy information stiffictcnt to identify the defendant 
and shall also set forth the current conditions under 
which the defendant may be released and in the case of 
alleged new evidence or changes in circumstances, the 
new circumstances or evidence; 
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(f) pretrial incarceration of sixty days shall he 
a change in tacts sufficient to justify a do novo hail 
hearing; and it is further 

(4) ORDERED, ADJUDGED AND DECLARED that a criminal 
defendant is entitled to -eceive a written statement of the 
reasons for denying or fixing bail including the facts relied 
on and to have a *de novo bail hearing upon five (5) days 
notice to the People, if !.e/she is held in custody without 

a written statement of reasons for the instant: bail determina¬ 
tion; and it is further 

(5) ORDERED, ADJUDGED AND DECREED that defendants, ! 

Administrative Judge, Commissioner of Corrections, Chief Cit ric <• 

the Supreme Court and Clerk of the Crimina l Term of the Supieme 
Court within 45 days after filing of this judgment, submit 
to plaintiffs* counsel and file with the court, a plan includin' 
a timetable for implementation thereof, for assuring priv c> 
for conferences between an incarcerated defendant in a criminal 
proceeding and his/her attorney at (a) the time of his/her 
arraignment on any complaint or indictment brought in the 
name of the People of the State of New York; (b) at any 
appearance at the conference part of the Supreme Court; and 
(c) at bail review proceedings, and at every appearance of the 
defendant in the Kings County Criminal or Supreme Courts; 
and it is further 

(6) ORDERED, ADJUDGED AND DECREED that the Court shall 
retain jurisdiction to review the plan referred to in 
paragraph (4), hereof and its implementation and to make 
such further order or reason as necessary; and it is further 

(7) ORDERED that counsel for the Plaintiffs are 
required to notify members of their class who are housed at 


l 
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all institutions under the care, custody and control of the 
Department of Correction and who have been accused of the 
commission of felonies in K gs County. Plaintiffs' counsel 
shall deliver to the defendant Department of Correction an 
adequate number of notices describing this judgment and the 
Court's memorandum of decision, dated February 14, 1975; and , 

* I 

it is further J 

I 

(8) ORDERED that Defendant Department of Correction shall | 
place and affix in conspicuous places in the day rooms of 

each floor of those institutions at least two copies of this 
attached notice to Plaintiffs' class; and it is further 

(9) ORDERED that counsel for the Plaintiffs' shall be 
able to inspect housing floors one time in the Brooklyn House 
of Detention and other institutions to assure that the class 
has been given adequate notice of this judgment by giving 
reasonable notice to the Warden and arranging a time convenient 
.to the parties; and it is further 

(10) ORDERED that the issue of whether guilty pleas are 
coerced by feason of a defendant's prolonged pretrial incarcera¬ 
tion should be determined on a case by case basis; and it is 
further 

(11) ORDERED, ADJUGED AND DECREED, that except as 
hereinbefore provided, the second amended complaint herein be 
and hereby is dismissed without costs. 

ENTER 


I ^ 



Dated: 


Brooklyn, New York 
March X*. 1975 
ZJ 


rrv.A <_3- v; 
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NOTICE TO CLASS 


On February 14, 1975, United 
G. Judd ruled that conditions of 
be determined in a manner consist 
rights to a reasonable bail. He 
lawsuit W alla ce v. Kern , brought 
House of Detention in order to j>r 
criminal defendants. The jiulgmcn 
persons indicted in Kings County 
felonies in Kings County Criminal 
they arc detained. 


States District Judge ORRIN 
hail or pretrial release must 
entwith your constitutional 
entered this judgment in the 
by inmates ol the Brooklyn 
utoct the rights of indigent 
t applies to all incarcerated 
Supreme Court or accused of 
Court, regardless of whore 


Judge JUUD's order pertains to all those criminal defendants, 
who have been jailed after arraignment because they cannot i 

post the bail set in their cases. At any time after arraignment I 

in the Criminal Court, you or your lawyer may request an ev.den- ! 
tiary hearing into the question of bail. You can make this 
request either in writing or orally in court or by sending a 
letter to the court clerk. Once you make the request, you arc j 

entitled to a hearing within five days of the request or at the I 

next court appearance whichever is sooner. 

At the bail hearing, you or your attorney may present all 
information relevant to your bail situation (e.g. community 
ties, work record, character references). Make sure you 
discuss what information is needed with " 




You will be produced in Court at the hearing when your 
bail is reviewed so that you may present any relevant informa¬ 
tion. You should remember that it is very important to have 
anyone that could provide favorable information for you present 
in court, and if they cannot appear on a particular day you can j 
request an adjournment of the hearing until they can appear. 

At the evidentiary hearing the District Attorney must 
present evidence of the need to set a money bail and must show j 
why an alternative, non-financial form of release (such as ROH 
or release into Someone's custody) is not enough to assure your 
return to court and presence at trial. At any time, when there j 
is new evidence or a change in facts, you are entitled to an 
evidentiary hearing. Pretrial incarceration of 60 days is a 
change in facts that justifies such a hearing. 

The judge considering bail must give you a statement of 
the reasons and the facts relied upon for every bail determina-. 
tion made in-your case. If you do not receive such a statement, 
.you are entitled to a new bail hearing to be given in accordance 
with the above guidelines. 

You should remember that you do not have the right to 
an evidentiary bail hearing unless you specifically request one . 
The written request is enouglf! If you make this request and 
are represented by counsel you should discuss doing this with 
him or her. Your lawyers will know the impact of the injunction 
too. 

Judge JUDD also ordered the City and the Department of 
Correction to come up with a plan within 45 days of the signing 
of the judgment that will allow private interviewing between 
you and your lawyers in the hulIpens of the Supreme and Criminal 
Courts. 

If you want a clarification of the terms of this order 
you should call or write either MFRLF. RATNER or DANIEL L. ALTERM' N 

“» "•* r * rt - 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK ' 


-X 


1.--.JALD WALLACE, et al. , on behelf of 
th nselvas and all others similarly 
situated, who have natter pending in the 
Criminal Term of the Supreme Court of 
the State of New York, Kings County, 

Plaintiffs, 

-against- 

i MICHAEL KERN, OLIVER D. WILLIAMS, JACOE 
, J. SCHV/ARTZI7ALD, ...individually and as 
' Justices of the Supreme Court of the 
! State of New York, Kings County; and 
ji Vincent D. Damiani, individually and as 
j Administrative Judge of the Suoreme 
■ Court of the State of New York - , Kings 
j County; BENJAMIN MALCOLM, individually 
i and as Commissioner of Correction of the 
ji City of New York; .. .JOSEPH MANGAIIO, : 

« individually and as Chief Clerk of the 
ji Supreme Court, Kings County; JOSEPH : 
,j PARI SI, individually and as Clerk of 
j! Criminal Term of the Supreme Court, : 
jj Kings County, 

I 1 : 

Defendants. 

-- - 

THE UNITED STATES OF AMERICA ex rei. ; 
|, MICHAEL A. MCLAUGHLIN, et. al. . . . 

i 

Plaintiffs, 

!• • 

;i -against- 

•i . 

I! THE PEOPLE OF THE STATE OF NEW YORK: 

I, THE PEOPLE OF THE CITY OF NEW YORK: : 

THE CHIEF PRESIDING JUSTICE of the 
! Supreme Court of the State of New York; : 
j and all ASSOCIATE JUDGES of the State 
! of New York; NATHAN SELKIN, Chief Clerk,: 
Appellate Division, Second Judicial 
I Department; JOSEPH PARISI, Chief Clerk, : 
Supreme Court, State of New York; THE 
'■LEGAL AID SOCIETY of the City of New : 

! York; GEORGE SPANAKOS, Administrator, 
jState of New York, County of Kings, : 


NOTICE OF APPEAL 

72 C 898 

73 C 53 
73 C 113 


Defendants. 
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:.ic::ael a. kclaughlin, et ai. . . . : 

Plaintiffs, : 

-against- : 

THE PEOPLE OF THE STATE OF NEW YORK: : 

THE PEOPLE OF THE CITY OF NEW YORK: 

THE CHIEF PRESIDING JUSTICE of the : 

Supreme Court of the State of New York; 
and all ASSOCIATE JUDGES of the State of: 
New York; THE LEGAL AID SOCIETY, 

CRIMINAL DEFENSE DIVISION of the City ; 
and State of New York; THE NEW YORK 
STATE ADMINISTRATOR, County of Kings, : 

Defendants. : 


SIRS: 

v Notice is hereby given that all defendants except the 
officials of the New York City Department of Corrections and the 
Legal Aid Society of the City of New York, hereby appeal to the 
United States Court of Appeals for the Second Circuit, from the 
final judgment, order and decree entered in this action on the 
^J^^-day of March, 1975, and from each ar.d every part of said 
final judgment, order and decree, as well as the whole thereof, 
except insofar as it denies plaintiffs' prayer for an injunction 
against the use of money bail; determinss that the questions 
of whether guilty pleas are’ coerced must re considered on a case 
by case basis; and except insofar as it dismisses the complaint 
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“ CBPt 35 Sp 6 Ciflc * 1 lJ' set <•<“ i" said final judcnsnt, ordar and 


decree 


Dated: 


New York, New York 
March 1975 

£ v 


Yours, etc., 

. LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for State Defenda nts- 
Appellants " ' — 

By 


STANLEY,L. KAi^GR-- 

Assistant Attorney General 
Office & P.O. Address| 

Two World Trade Center 
New York, New York 10047 
Tel. No. U12) 488-5168 


DANIEL ALTERMAN, ESQ. 

STEVEN M. LATIMER, ESQ. 
Attorneys for Plaintiffs 
c/o Center for Const. Rights. 
853 Broadway 
New York, NY 

W. BERNARD RICHLAND 
Attorney for City Defendants 
Corporation Counsel 
Municipal Building 
New York, NY 10007 

LEGAL Aip SOCIETY OF THE CITY 
OF NEW YORK 
15 Park Row 
New York, NY 10007 
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